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DESIGN PROFESSIONALS’ ERRORS & OMISSIONS 
INSURANCE COVERAGE 

A Survey of Canadian Cases Involving 
Architects, Engineers and Their Liability Insurers 

 
by Neo J. Tuytel* 

I. INTRODUCTION 

The purpose of this paper is to provide an overview of cases concerning errors and omissions 
insurance for architects and engineers. 

Like other professionals, the scope of liability by architects and engineers appears to be expanding 
inexorably.  Unfortunately for professional liability insurers, recent developments regarding their 
duty to defend and obligation to indemnify have been no more positive.  Canadian courts (including 
our Supreme Court) continue to struggle with the nature and effect of “claims made” policies and in 
the view of E&O insurance, perhaps all too rarely give effect to exclusion clauses. 

The body of the paper will begin with a brief synopsis of decisions which have broadened the scope 
of design professionals’ liability for negligence and misrepresentation.  The next two sections will 
describe coverage for architects’ and engineers’ errors and omissions under both professional 
liability and (notwithstanding the “professional services” exclusion) comprehensive general liability 
policies.  The final section, before the author’s conclusions, will briefly discuss the potential for 
equitable contribution between the E&O and CGL insurers of design professionals. 

II. DESIGN PROFESSIONALS’ LIABILITY FOR NEGLIGENCE AND MISREPRESENTATION 

Over the past fifteen years, the Supreme Court of Canada has ruled that architects and engineers 
may be held liable to contractors who rely upon incorrect information provided to a project owner 
and included in its tender package.  The Supreme Court has also ruled that design professionals may 
be sued by the subsequent purchaser of a structure, for design defects, and has further eroded the 
defence of “pure economic loss”.  Canadian trial and appellate courts have continued to find 
architects and engineers, as well as municipal governments, liable for inadequate site inspection 
and preparation, negligent proposals, defective designs, plans and specifications, and other errors 
or omissions.  Our courts have also found design professionals both strictly and personally (and not 
just corporately) liable. 

* The author wishes to acknowledge the invaluable assistance of Katie Lever, then an articled student, regarding the original research 
for this paper in 1995, and Gurminder Sandhu, an associate of Clark Wilson LLP and member of the firm’s Insurance Practice Group, 
with respect to the research and first draft of this 2004 update. 
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These, and other recent developments in the law governing the liability of architects and engineers 
for negligence and misrepresentation, may be summarized as set out below.  For those interested 
in further reading on this topic, the author would recommend, in particular, chapter 6 of a textbook 
on Professional Liability in Canada1 titled “Professionals in the Construction and Building Industry”. 

1. Duty of Care 

Traditionally, design professionals have been held to owe a duty of care only to the parties involved 
in a construction project with which they had a contractual relationship.  Generally speaking, this 
meant the owners, who usually retained the architects and engineers on the one hand, and the 
general contractor and sometimes subcontractors and building trades, on the other. 

However, as noted, the Courts have changed all of this: 

• design professionals may now be held liable to contractors who rely upon incorrect 
information provided to the owner and included in its tender package (Edgeworth 
Construction Ltd. v. N.D. Lea & Associates Ltd.2); 

• however, note the decision in 327973 British Columbia Ltd. v. HBT Agra Ltd.3 where 
the plaintiff’s action failed because the plaintiff did not establish that a duty of care 
was owed by the defendant engineer.  The plaintiff had relied on the defendant’s 
report which was attached to a registered restrictive covenant against certain lands, 
but the action failed because the defendant did not know that the report would be 
used by the plaintiff in the manner used; 

• members of the construction industry may also be liable to the subsequent 
purchaser of a structure (i.e. not just the original owner that they contracted with), 
for design defects (Winnipeg Condominium Corp. No. 36 v. Bird Construction Co.4); 

• the latter of those cases has further eroded the defence of “pure economic loss”, 
which had previously been utilized by architects, engineers and others to avoid 
liability for negligence which had not caused bodily injury or damage to property 
other than that with which they were involved in the design or construction;5 and 

• the recent British Columbia Court of Appeal decision in M. Hasegawa & Co. Ltd. v. 
The Pepsi Bottling Group (Canada)6 followed Winnipeg Condominium, supra, by 
deciding that a defendant does not owe a duty of care for the provision of a 
defective, but non-dangerous product.  As the law currently stands in British 
Columbia, in order to recover tort damages for economic loss, plaintiffs must show 
that the product/entity is not only defective, but dangerous. 

1 Campion, John A. and Dimmer, Diana W., Carswell 
2 (1993) 107 D.L.R. (4th) 169 (S.C.C.), reversing 44 C.L.R. 88 (B.C.C.A.), upholding 37 C.L.R. 152 (S.C.) 
3 (1994), 120 D.L.R.  (4th) 726 (B.C.C.A.) 
4 (1995) 23 C.C.L.T. (2d) 1 (S.C.C.), reversing 15 C.C.L.T. (2d) 1 (Man. C.A.), reversing 84 Man.R. (2d) 33 (Q.B) 
5 see, for example, 327973 British Columbia Ltd. v. HBT Agra Ltd., (1995) 120 D.L.R. (4th) 726 (B.C.C.A.), affirming 82 B.C.L.R. (2d) 203 

(S.C.) 
6 [2002] B.C.J. No. 1125 (B.C.C.A.) 
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2. Standard of Care 

A design professional owes his or her client or possibly a third party a duty to carry out the work 
with the reasonable skill, care and diligence of a person practising in that profession.  In the event 
that a contract does not describe the standard of care, courts will imply such a term into the 
contract. 

In some cases, design professionals may contract to exercise a higher standard of care than that 
imposed by the courts, especially where they contracted to perform their services to the standard 
of the leading consultants in their area.7 

In other recent decisions, our courts have placed some limits on the standard of care which should 
be imposed upon design professionals: 

• the Supreme Court has held that engineers are not, absent specific contractual 
arrangements, obliged to advise potential contractors of the need to obtain permits 
to do work by the particular method that they choose (Auto Concrete Curb Ltd. v. 
South Nation River Conservation Authority8); 

• the decision in Auto Concrete, supra, was adopted in Northern Rock Products Ltd. v. 
British Columbia9.  However, the trial judge went on to state that if the 
contractor/defendant becomes aware of information which would be of concern to 
a sub-contractor/plaintiff, he ought to disclose the information and may not 
withhold it; and 

• a British Columbia trial judge has held that engineers should not be liable for failing 
to predict natural events, such as future flooding, when preparing a floodplain map 
(Sea Farm Canada Inc. v. Denton10). 

3. Defences - Complete 

The availability of complete defences to claims against architects and engineers is also in flux: 

• the Supreme Court has held that non-parties may be able to rely on contractual 
exclusion or limitation of liability clauses (Edgeworth Construction Ltd. v. N.D. Lea & 
Associates Ltd., supra; London Drugs Ltd. v. Kuehne & Nagel International Ltd.11; and 
British Columbia v. R.B.O. Architecture Inc.12;but see, contra, University of Regina v. 
Pettick13); 

7 B.C. Rail Ltd. v. Canadian  Pacific Consulting Services Ltd. (1990), 47 B.C.L.R. (2d) 49 (B.C.C.A.) 
8 19 C.C.L.T. (2d) 123 (S.C.C.), reversing (1992) 2 C.L.R. (2d) 262 (Ont. C.A.), reversing in part (1988) 30 C.L.R. 245 (H.C.) 
9 [1994] B.C.J. No. 1088 (QL) (S.C.) 
10 (1991) 7 C.C.L.T. (2d) 209 (B.C.S.C.) 
11 (1992) 97 D.L.R. (4th) 261 (S.C.C.) 
12 (1995), 20 C.L.R. (2d) 285 (B.C.S.C.) 
13 6 C.C.L.T. (2d) 1 (Sask. C.A.), reversing in part (1986) 38 C.C.L.T. 230 (Q.B) 

{FLG-00106260;1} 5 

                                                           



• the reasoning in London Drugs Ltd., supra was applied by the Supreme Court in 
Fraser River Pile & Dredge v. Can-Dive Services Ltd.14 This case dealt with a marine 
insurance policy which included a waiver of the insurer’s right of subrogation 
against, amongst others, any charterer.  The insured vessel was sunk by the 
negligence of a charterer.  The owner then brought a subrogated action in the 
owner’s name against the charterer.  The court held that since the insurer had 
clearly intended to benefit the charterer in the circumstances that had occurred, it 
was consistent with the parties’ intention and with commercial reality to recognize 
an exception to the doctrine of privity.  Accordingly, as a third party beneficiary to 
the policy, Can-Dive was entitled to rely on the waiver of the subrogation clause; 

• as noted above, “pure economic loss” has been substantially eroded as a defence; 

• the limitation period for design defects themselves in British Columbia, is six years, 
and not the usual two years for bodily injury and property damage (Privest 
Properties Ltd. v. Foundation Company of Canada Ltd.15); and 

• limitation periods in this province will not be extended past the point that the loss, 
damage and liability was reasonably “discoverable” (Bank of Montreal v. Ricketts16 
and Holsten v. Card17). 

4. Defences - Partial 

The contributory negligence of public officials continues to be a valid partial defence (or, 
alternatively, a sound basis for a third party claim), in cases involving inadequate examination or 
testing of the site or negligent proposals, designs, plans or specifications (see, for example, Dha v. 
Ozboda18; Sergius v. Janax Design & Drafting Services Ltd.19; and Petrie v. Groome20). 

5. Strict and Personal Liability 

Project owners may be held strictly liable for the acts or omissions of their design professionals, 
under the rule in Rylands v. Fletcher21.  Architects can also be held personally liable (as opposed to 
merely liable in their corporate capacities), as being the principal tortfeasor (East Kootenay 
Community College v. Nixon & Browning22). 

14 176 D.L.R. (4th) (257) (S.C.C.) 
15 unreported, S.C.B.C. Action No. C884875, Vancouver Registry, September 26, 1995 (Drost, J.) 
16 68 D.L.R. (4th) 716 (B.C.C.A.) 
17 [1997] B.C.J. No. 1293 (QL) (B.C.C.A.) 
18 39 C.L.R. 248 (B.C.S.C) 
19 9 C.C.L.T. (2d) 257 (B.C.S.C.) 
20 [1991] B.C.J. No. 776 (QL) (B.C.S.C.) 
21 B.C. Hydro & Power Authority v. Marathon Realty Co., 89 D.L.R. (4th) 419 (B.C.C.A.), reversing 30 C.L.R. 196 (S.C.) 
22 28 C.L.R. 189 (B.C.S.C.) 
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III. INSURANCE COVERAGE FOR ARCHITECTS AND ENGINEERS UNDER E&O POLICIES 

As we will see, architects and engineers can have, under their comprehensive general liability 
insurance policies, what one might consider as professional liability insurance coverage.  
Nevertheless, most construction-related liability claims against design professionals are defended 
under policies which were specifically developed to provide coverage for errors and omissions.  
Recent cases involving architects and engineers have raised the following issues: 

• whether a claim has been made within the policy period; 

• what is the scope of coverage under E&O policies; 

• what is the effect of exclusion clauses with respect to, inter alia, warranties, 
guarantees or cost estimates; and 

• whether the insured should be relieved from forfeiture under the policy. 

1. “Occurrence” vs. “Claims Made” Policies 

Errors and omissions policies are invariably written on a “claims made”  basis, as, from time to time, 
are other types of liability coverage.  Traditionally, liability insurers used the date of the 
“occurrence” to determine whether, at least in a temporal sense, a claim was covered by the policy.  
In other words, provided that the negligent act (such as an automobile accident) occurred during 
the policy period, the insurer would be required to indemnify the insured for all loss arising from it 
(such as personal injuries and resulting financial losses), regardless of when the claim was made.  
Under a “claims made” policy, by contrast, the insurer is liable to indemnify its insured for claims 
made during the policy period, regardless of when the negligence giving rise to each such claim 
might have occurred. 

“Occurrence” liability policies worked well with respect to (for example) automobile insurance, 
where the loss or damage to the injured third party would be known immediately or at least shortly 
after the negligence of the insured.  However, for professionals, such as architects, engineers, 
doctors and lawyers, damages can result, or be discovered, many years after a negligent act is 
committed.  This is also true for products liability and environmental or “toxic tort” claims.  
Compounding the obvious problems associated with such “long tail” risks was the prospect of 
disputes between insurers, when the insured had changed carriers over the years and there was 
difficulty in determining when the damage had occurred, and therefore which policy had been 
“triggered”.  Just as it is easier to determine the mother as opposed to the father of a child, it can 
be much less difficult to ascertain when a claim was made than when a loss occurred.  “Claims 
made” policies were therefore devised, in order to reduce long tail risks and prevent rapid 
escalation of premiums, for professional errors and omissions and other liability insurance. 

However, as with most innovations in business in general, and the insurance industry in particular, 
the “claims made” policy is both good news and bad news.  The bad news is for the insurers.  They 
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will now have to litigate a new type of liability policy, on numerous occasions, in order to determine 
the temporal scope of their duty to defend and obligation to indemnify.  The good news, of course, 
is for the lawyers.  They will be paid (handsomely, some might think, and the lawyers themselves 
would presumably hope) for handling such cases. 

In particular, there have been two broad issues which Canadian courts have addressed regarding 
claims made policies.  First, what is a “claim”?  Second, will such policies actually avoid the type of 
long tail risks, associated with occurrence-based coverage, which they were intended to?  Both 
issues have been addressed by the Supreme Court of Canada, in the context of an engineer’s 
professional liability policy, and the answers were not what the insurers would have hoped to get. 

Reid Crowther & Partners Ltd. v. Simcoe & Erie General Insurance Co.23 was a case which arose out 
of Manitoba.  The plaintiff engineering firm was insured under an E&O policy covering claims made 
against it within the policy period, which ran from October 1, 1971 to September 30, 1981.  
Problems had occurred with respect to the installation of a municipal water system, for which the 
plaintiff admitted responsibility in 1978.  The defendant insurer indemnified the plaintiff in 
connection with those problems, in January, 1981.  In September, 1981, further damage was 
discovered, and the plaintiff was notified.  The insurer was notified on October 5, 1991 (i.e., five 
days after the policy expired) and liability was denied. 

The clause in the policy governing the policy period provided as follows: 

This Policy applies only to errors, omission or negligent acts which 
occur... (a) during the Policy period and then only if claim it (sic) 
first made against the insured during the Policy period, or (b) 
which occurred prior to the effective date of the Policy and then 
only if claim is made during the Policy period provided: 

(i) no insured had any knowledge of such prior error, omission or 
negligent act at the effective date of the Policy... 

The insureds action was dismissed at trial, that result was reversed on appeal, and two issues were 
brought before the Supreme Court.  First, was the second demand for compensation part of the 
same claim as the first demand, which had been paid?  Second, if the 1981 damages constituted a 
separate claim, was that claim made within the policy period?  We will consider these issues in 
reverse order. 

The second issue clearly relates to the definition of “claim”.  Madam Justice McLachlin began by 
noting that the authorities establish a general rule, namely, that:24 

For a ‘claim’ to be made there must be some form of 
communication of a demand for compensation or other from of 

23 (1993) 99 D.L.R. (4th) 743, affirming (1991) 47 C.C.L.I. 310 (Man. C.A.), reversing (1990) 45 C.C.L.I. 172 (Man. Q.B.) 
24 See note 15, p. 754 D.L.R. 
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reparation by a third party upon the insured, or at least 
communication by the third party to the insured of a clear 
intention to hold the insured responsible for the damages in 
question... 

Her Ladyship went on to note that the authorities also distinguish between:25 

A communication of a demand or assertion of liability sufficient to 
trigger coverage under a claims-made policy and: 

(1) mere requests for information; 

(2) filing of a law suit without serving it upon the insured or 
otherwise advising the insured of the claim embodied in 
the suit; and 

(3) expressions of dissatisfaction that are clearly not meant to 
convey a demand for compensation for damages. 

The court adopted such distinctions and went on to adopt as the determining factors in making 
such distinctions, firstly, the wording of the policy in question and, secondly, the factual 
background. 

In the case before it, the policy did not define the word “claim”.  Madam Justice McLachlin 
considered that, in such circumstances, what was required was “a form of demand or assertion of 
liability, not a formal demand or assertion of liability.”26  Her Ladyship then turned to the facts. 

On September 25, 1991, the town foreman showed Reid Crowther’s on-site engineer further 
damage that had been discovered, and commented that the work was typical of the job done by 
the general contractor on the project and approved by Reid Crowther.  On September 29th the 
damage was video-taped and further comments critical of the general contractors’ work, and Reid 
Crowther’s supervision, were made to the plaintiff’s representatives by the foreman.  All of this was 
against the backdrop of the claim which had already been made against Reid Crowther, and paid by 
Simcoe & Erie, for negligent inspection of the same project.  The Court held that, in those 
circumstances, there could be no doubt about the town’s intentions in late September, 1981, as to 
the newly discovered damage.  They expected the plaintiff engineers to pay for the cost of the 
remedial work, just as they had done before.  Reid Crowther’s Winnipeg branch immediately 
communicated with head office, which in turn immediately contacted the defendant insurers, 
Simcoe & Erie. 

Not surprisingly, most errors and omissions policies now define what a “claim” is, either in a 
separate provision or within the insuring agreement itself.  Peacock v. Roberts27 was one of the 

25 supra, p. 755 
26 supra, p. 756 
27 (1990) 42 C.C.L.I. 196 (B.C.C.A.), affirming (1986) 15 C.C.L.I. 36 (S.C.) 
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decisions considered in Reid Crowther v. Simcoe & Erie, supra.  The insuring agreement in that case 
provided as follows: 

The Insurer agrees to pay on behalf of the Insured all sums which 
the Insured shall become obligated to pay by reason of the 
liability imposed by law upon the Insured... [but] only if the 
original claim or suit for damages is brought within the Period of 
Insurance. 

If during the policy period the Insured shall become aware of any 
circumstances which may subsequently give rise to a claim against 
the Insured for which insurance would be afforded hereunder and 
if the Insured shall during the policy period herein give written 
notice to the Insurer of such circumstances, any claim which is 
subsequently made against the Insured arising out of such 
circumstances shall be deemed for the purpose of this insurance, 
to have been made during the currency hereof. 

The general condition respecting notice provided as follows: 

Upon the happening of an accident or occurrence which may 
reasonably be expected to give rise to a claim hereunder, the 
Insured shall give notice thereof as soon as practicable after 
notice has been received by the Insured, named in the 
declarations or by an officer of the Insured if the insured is a 
corporation, to the Insurer or to their Adjusters. 

Such notice shall contain all available information pertaining to 
such accident or occurrence which is obtainable at the time. 

If claim is made or suit is brought against the Insured, the Insured 
shall immediately forward to the Insurer every demand, notice, 
summons or other process received by the Insured or by the 
Insured’s representative. 

The defendant was a dentist, whose professional liability policy was cancelled by the insurer as of 
November 23, 1982.  The plaintiff patient filed a writ of summons against the defendant on 
October 14, 1982 (i.e. approximately 40 days before the policy was cancelled).  The writ and a 
statement of claim were not served until July 6, 1983 (i.e. approximately half a year after 
cancellation), prior to which date neither the insurer nor the insured had any notice of the claim.  
The insurer took the position that the claim had not been made or brought to the attention of the 
insured during the policy period, and denied coverage.  The trial judge disagreed, as did the British 
Columbia Court of Appeal. 
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All of the judges, in both Courts, conceded that a “claim” could only be “brought” by giving notice 
to the insured of its existence.  However, a “suit” could be brought merely by issuing a writ of 
summons, and did not require any further act (such as notice to the insured).  Therefore, the mere 
issuance of a writ constituted a claim within the coverage provided by the policy. 

We now turn to the second issue noted above (and the first one identified in the Reid Crowther 
case) namely, whether claims made under policies will actually avoid the “long tail” risks associated 
with occurrence-based coverage. 

In Reid Crowther, the Supreme Court of Canada concluded that Simcoe & Erie’s policy did not 
provide truly “claims made” coverage, but was more properly regarded as a “hybrid” policy, 
possessing attributes of occurrence-based coverage, as well.  Madam Justice McLachlin then 
considered whether the word “claim” included a demand for compensation made after expiry of 
the policy for an error, omission or negligent act for which a prior demand was made within the 
policy period.  Her Ladyship considered the policy wording to be ambiguous, in that a number of its 
provisions indicated that the act or omission from which the claim arose (i.e. not just the making of 
the claim) was of considerable importance. 

First, where the act or omission preceded the policy period, the wording of the policy indicated that 
there must be an inquiry as to whether the insured knew not about the claim, but about the act or 
omission which gave rise to it.  Second, where the negligent act occurred during the period of the 
policy, the notice provisions suggested that what is meant by a “claim” might be the negligent act 
or omission.  Third, neither of the phrases “if claim is made” or “if claim is first made” used the 
words “a” or “the” before “claim”.  In Madam Justice McLachlin’s view, there was “a world of 
difference between the words `a claim’ and the words `the claim’.” 

Finally, her Ladyship considered the reasonable expectations of the parties.  Specifically, she 
considered that the insured’s reasonable expectation, at a minimum, would be that they could 
obtain coverage for all legitimate claims, on an ongoing basis, whether through renewal with the 
same insurer or purchasing new coverage with a different insurer.  However, to hold that damages 
claimed after expiry of the policy were not part of the claim would, in her view, be to endorse the 
situation where an insured such as Reid Crowther could in some circumstances find it impossible to 
obtain indemnity for a loss.  She gave the following example:28 

Assuming for the moment Reid Crowther renewed its coverage 
with Simcoe & Erie on October 1, 1981, as it had the ten 
preceding years, it might have been unable to obtain 
indemnification for the further damages discovered during the 
renewal period.  This leads to the absurdity that Reid Crowther 
might have had no coverage at all for the damages discovered in 
1981 despite being continuously insured by Simcoe & Erie.  Reid 
Crowther could not have claimed under the policy in place when 

28 note 15, p. 753 
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the negligence was discovered and the first damages `claimed’ if 
one accepts Simcoe & Erie’s contention that the plaintiff falls 
outside that policy.  At the same time, Reid Crowther would 
arguably have been unable to claim for the damage under the 
renewal policy because it had knowledge of negligent acts giving 
rise to it prior to the effective date of that renewal policy.  So Reid 
Crowther would have found itself without any coverage at all and 
Reid Crowther would become one of the actuarially predictable 
number of insureds to which Pierce [one of the commentators] 
refers who are unable to obtain insurance and indemnification 
because they fall between two stools.  It follows that a view of 
Simcoe & Erie’s policy as part of a system of successive insurance 
designed to provide liability coverage from year to year and 
militates against the interpretation which the insurer urges upon 
us. 

Much the same result was achieved by the B.C. Court of Appeal, in its 1986 decision in Wright 
Engineers Ltd. v. United States Fire Insurance Co.29  In that case, the plaintiff held a policy of 
professional liability insurance, issued by the defendant, covering the period January 31, 1989 to 
January 31, 1990.  Prior to, and after that one year period, the plaintiff held a professional liability 
policy with another insurer. 

The plaintiff had been design engineers for a copper processing plant in Peru, and had specified 
certain polyvinyl chloride linings for three large holding ponds.  The large sheets of PVC membrane 
were inadequately welded, and some 3,000 leaks were discovered in 1977.  It was decided that the 
membrane would have to be rolled up, repairs made to the sand and gravel base of the tanks, and 
the PVC rolled back into place and welded again. 

The Peruvian company made a claim against the plaintiff in 1978.  That claim was settled for 
$108,000, which was paid for by the other insurer.  Any damage to the PVC linings of the holding 
ponds in Peru were expressly excluded from coverage in the defendant’s intervening policy. 

In June, 1979 (during the period of the defendant’s policy) an attempt was made to roll the PVC 
membrane back into place.  However, it was found to have become brittle, either as a result of 
having been left lying in the sun for several months or its earlier exposure to acid and kerosene in 
the storage tanks.  A further claim was made by the Peruvian claim, which came to the plaintiff’s 
attention in July, 1979, and settled for $385,000.  The defendant denied coverage, taking the 
position that the 1979 claim should have been known to the plaintiff in 1978 and was, in any event, 
part of the first claim.  The trial judge disagreed, and so did the Court of Appeal. 

Although both claims had arisen out of the same project, they were discovered at different times.  
Further, and in the view of Esson, J.A. (as he then was), it was also significant that the underlying 

29 (1986) 19 C.C.L.I. 74 
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causes were different.  The first arose from the engineers’ failure to provide correct instructions to 
the installation contractor.  The second was caused by what could be more properly described as a 
design error and a resulting inherent defect in the PVC membrane, which caused it to become 
embrittled. 

Builders Contract Management Ltd. v. Simcoe & Erie General Insurance Co.30 was a 1993 decision of 
the Saskatchewan Court of Queen’s Bench.  It appears to have been a case of the availability and 
amounts of coverage dictating the result as to which policy applied.  The defendant had insured the 
plaintiff engineering firm under two successive policies, running from December 7, 1978 to 
December 7, 1979, and then again from December 7, 1989 to December 7, 1990.  Each policy had a 
single occurrence in the sum of $250,000 and an aggregate limit of $500,000 for each policy. 

The engineers were faced with three liability claims in quick succession, and were bankrupt by the 
time that all the dust had settled.  The first was the “Daon Warehouse” claim, which arose from a 
windstorm in Edmonton, on the night of December 5-6, 1979, (i.e. one day before the first policy 
expired).  As a result of the storm, two buildings that had been under construction were destroyed.  
The second “Sunnyside Nursing Home” claim, arose in Saskatoon, and was reported to the 
defendant on March 10, 1980, during the second policy period.  The third “CMHC” senior citizens’ 
building claim, in Regina, was reported on May 21, 1980, also during the second policy. 

Each claim was far in excess of the single occurrence limit of $250,000.  If the first claim was made 
in the first policy period, the other two claimants would be entitled to receive the full occurrence 
limit of $250,000, without exceeding the aggregate limit of $500,000 for each policy. 

The Simcoe & Erie policy wordings were similar, if not identical, to those in the Reid Crowther case.  
Following the reasons of the Supreme Court, Mr. Justice MacLeod held that a claim was made when 
the insured knew, or ought to have known, that he would be held responsible for the loss, or that 
the injured party would be looking to him to make good the loss. 

Sometime before their warehouse was destroyed by the windstorm, Daon had questioned the 
structural engineer, Mr. Sivam, about the adequacy of his design, and he had given a confident and 
reassuring response.  On the morning after the collapse (i.e. December 6, 1979), Daon engaged a 
consulting engineer, Mr. Weber, to investigate the collapse of the two buildings. Weber notified 
Sivam that he had been retained to investigate the design and construction, and the two of them 
met at the site.  The consultant immediately became uneasy about the structural design, and 
questioned Sivam, particularly with respect to the adequacy of his design in terms of lateral wind 
loads.  Sivam did not share Weber’s view that there was a design problem, but was persuaded to 
the contrary by his partner, and telephoned their insurers’ solicitors on the morning of December 7, 
1979. 

The judge was satisfied that a reasonable person in the position of Sivam would take from all of the 
circumstances, as well as the events and consultations of December 6, 1979, that Daon was making 

30 (1993) 16 C.C.L.I. (2d) 84 (Sask. Q.B.) 
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a claim against him and his firm.  That claim was therefore held to have been made on December 
6th, during the first policy period, and not on the morning of December 7, 1979, during the period 
of the second policy. This ruling therefore maximized the bankrupt engineering firm’s coverage, as 
well as their clients’ recovery under Simcoe & Erie’s policy.  

Reid Crowther, was also followed, more recently, in British Columbia v. R.B.O. Architecture Inc., 
supra.  In that case, the claims of the plaintiffs were against an architectural firm and its majority 
shareholder and employee for negligence in providing architectural services, and against an 
engineering company and its majority shareholder and employee for negligent structural design.  At 
issue was whether there were two claims as initially set out or whether there were a series of at 
least eight new subsequent claims against the defendants as set out in various amendments to the 
pleadings.  This issue was relevant due to the following clause contracted between the parties: 

In consideration of the premises and of provision of services by 
the Architect to the Client under this agreement, the Client agrees 
that any and all claims which he has or hereafter may have 
against the Architect in any way arising out of or related to the 
Architect’s duties and responsibilities pursuant to this agreement 
(hereinafter referred to in this Article 3.9 as “claims” or “claim”), 
whether such claims sound in contract or in tort, shall be limited 
to the amount of $250,000 each claim and $500,000 for all claims 
during each period of coverage as provided by the Architect’s 
professional liability insurance or indemnity against errors and 
omissions in effect at the date of the execution of this 
agreement… 

The defendants had a series of insurance policies covering various policy periods.  The plaintiffs 
took the position that the subsequent claims were in different policy periods, thereby attempting to 
obtain relief pursuant to those policies.  The Court however concluded that the subsequent 
amendments to the pleadings did not evidence “new” claims for the same reasons that the later 
claims in Reid Crowther, supra were not considered “new” claims.  In determining whether there 
was one or multiple claims the following factors ought to be considered: 

• the reasonable expectations of the parties flowing from the agreement between 
them; 

• whether there is more than one fundamental error; and 

• what interpretation can be inferred from the actions of the parties. 

In deciding British Columbia v. R.B.O. Architecture Inc., supra, the Court held that the interpretation 
of the term “claim” in the agreement between the parties should parallel the concept of “claim” as 
it is used in policies of insurance.  The Court held that another interpretation would not accord with 
the commercial purpose of the agreement. 
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2. Scope of Coverage 

Many of the issues relevant to the scope of errors and omissions coverage can be determined by 
reference to the case law concerning comprehensive or commercial general liability policies.  For 
example, the definitions of “insured”, “claim”, “expenses” and “damages” are all much the same 
under either E&O or CGL policies.  Similarly, the essential nature of the duty to defend and 
obligation to indemnify are essentially the same.  The same is also true with respect to reporting 
requirements, knowledge of prior claims, “other insurance” and other policy terms and conditions. 

However, three coverage issues have been litigated in the specific context of errors and omissions’ 
policies.  These are coverage for claims for set-off and pre-judgment interest in excess of the policy 
limits. 

As for the first of those issues, Myers v. Simcoe & Erie General Insurance Co.31 was a 1994 decision 
of the Ontario Court of Appeal.  The plaintiff architects sued three of their clients to recover 
outstanding fees and disbursements for professional and planning services which they had 
rendered.  Adopting a tactic which is regrettably not uncommon when clients do not wish to pay 
their advisors, the defendants in those proceedings alleged that the architects had been negligent 
and had breached agreements with them.  The clients therefore claimed damages from the 
architects, which they sought to set off against their outstanding accounts with them. 

The grant of coverage in Simcoe & Erie’s policy included the following wording: 

In excess of your deductible, the insurer will pay on your behalf all 
sums which you become liable to pay as damages arising out of a 
claim providing your liability is the result of an error, omission or 
negligent act in the performance of professional services for 
others in your capacity as an architect or engineer. 

Although a set-off is commonly referred to as a defence, it nevertheless involves a claim by the 
defendant against the plaintiff.  The trial judge therefore held that Simcoe & Erie was obliged to 
defend and indemnify the engineers with respect to the allegations of professional negligence in 
the context of the client’s claim for set-off.  The Court of Appeal agreed. 

On the second coverage point, United Realty Ltd. v. Guardian Insurance Co. of Canada32 was a 1986 
decision of the British Columbia Court of Appeal.  The petitioner’s real estate agency held a policy of 
errors and omissions insurance issued by the respondent.  The policy had limits of $250,000, but 
also included were the following provisions: 

31 (1994) 115 D.L.R. (4th) 607 (Ont. C.A.), affirming 18 O.R. (3d) 475 
32 (1987) 21 C.C.L.I. 175 (B.C.C.A.), (1984) 62 B.C.L.R. 297 (S.C.) 
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III....  

(b) The liability of the [insurer] for loss on account of all claims 
made against the Insured during the entire term of this 
policy, shall be limited to [$250,000]. 

IV.... 

(b) The term ‘loss’ shall mean such amounts as are actually paid 
in cash by the insured in settlement of claims or in 
satisfaction of judgments. 

[The insurer will pay] all costs taxed against the insured in 
any …  suit …, [and] all interest accruing after entry of 
judgment until the [insurer] has tendered or paid to the 
assured such part of such judgment as does not exceed the 
limit of the [insurer’s] liability… 

Three actions were launched against the plaintiff realtors within the policy period.  One was settled 
for $3,000, but the other two went to trial.  In each, damages in the amount of $150,000 were 
awarded, together with court order interest in the amount of $89,000 in the one action and 
$41,000 in the other.  The insurer paid the policy limits of $250,000, together with costs and post-
judgment interest, but resisted paying any part of the court-ordered pre -judgment interest which 
had been awarded. 

The realtors petitioned for a declaration that the insurer was obliged to pay all of the court-ordered 
interest.  That application was dismissed, and the petitioner appealed.  The appeal was dismissed.  
The court held that the policy was not ambiguous.  “Loss” was intended to mean the amount 
actually paid in cash in satisfaction of judgments.  Court order interest would be included in any 
judgment given.  Therefore, the policy did cover court order interest, but subject to the $250,000 
limit. 

The final one of these coverage issues, namely, prejudgment interest in the context of an E&O 
policy, was dealt within Misirlis (Trustees of) v. Continental Insurance Co.33.  The facts of the case 
are rather interesting.  In February 1990, Phoenix Biomedical Products brought an action against 
Misirlis, Continental Insurance and Firestone Insurance.  The action was based on Firestone’s failure 
to respond to a claim under its policy of credit insurance insuring a debt of $500,000 that a 
customer of Phoenix had not paid.  The policy of credit insurance had been placed by Misirlis with 
Firestone.  Firestone unfortunately was not licensed to do business in Ontario.  Misirlis’ employer 
was Continental. 

Judgment in the amount of $500,000 was rendered in December 1995 against Misirlis, plus pre-
judgment interest of $362,630 from November 28, 1989 at a rate of 12% of $500,000 plus costs.  

33  [1999] O.J. No. 3556 (Ont. Sup. Ct.) 
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Misirlis subsequently declared bankruptcy, and the trustee brought a second action against 
Continental, which had refused to defend Misirlis in the first action or to indemnity him under an 
errors and omissions policy it had issued in 1987.  Misirlis claimed the amount of the judgment, pre-
judgment interest plus the costs of the 1990 action. 

Continental argued that the amount of the judgment against it in the action was limited to the 
$500,000 face amount of its E&O policy less the $1,000 deductible.  However, section 3.02 of the 
policy headed “SUPPLEMENTARY AGREEMENTS’ read: 

3.02 Within the scope of Clause 3.01, the Insurers also agree: 

(a) to defend, in the name and on behalf of the Insured, any 
civil action brought against the  Insured whether such 
action be groundless, false, fraudulent or not: 

… 

(c) to pay all expenses incurred for any investigation, defence, 
negotiation or final settlement, 

(d) to pay all costs taxed against the Insured in any court 
action defended by the Insurers and any interest accruing 
after entry of judgment (or, in those jurisdictions where 
interest accrues from the date of the action, from the date 
of such action) upon that part of the judgment which is 
within the limits of the Insurers’ liability. 

… 

THE AMOUNTS SO INCURRED EXCEPT SETTLEMENT OF CLAIMS OR 
SUITS ARE PAYABLE IN ADDITION TO THE APPLICABLE LIMITS OF 
LIABILITY. 

Continental nevertheless argued that it was not obliged to pay any prejudgment interest on the 
basis that policy limits were inclusive of prejudgment interest, but not post-judgment.  The Court 
held that Continental’s cases were distinguishable as they did not contain the above-noted 
provisions. 

Continental further argued that any liability to pay interest did not arise if the insurer did not 
defend the action.  However, the Court also disagreed with this interpretation, holding that absent 
clear language to the contrary, the insurer could not plead its own default as a defence.  Moreover, 
the Court found that the words “action defended by the insurer” did not modify the agreement to 
pay interest. 

Continental appealed the judgment and Court of Appeal dismissed the appeal, succinctly stating: 
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The policy clearly obligated the appellant to pay prejudgment 
interest on the judgment obtained against Misirlis by Phoenix.  
Under the terms of the policy, that prejudgment interest could 
run from the date the action was commenced by Phoenix.  The 
appellant’s obligation to pay prejudgment interest was above and 
beyond the face value of the appellants’s error and omissions 
policy with Misirlis.34 

As the above cases make clear, the scope of coverage will be assessed by the courts in light of the 
specific wording of the insurance policy in question. 

3. Exclusion Clauses 

As with many CGL policies, E&O coverage generally excludes pollution, claims for delay and 
contractually assumed liability, with respect to express warranties, guarantees or cost estimates.  
The only reported Canadian case on exclusions in errors and omissions policies dealt with the last of 
those types of clauses. The result was a seemingly rare win for an insurer on a coverage denial. 
Mettam Wright Associates Ltd. v. United States Fire Insurance Co.35 was a 1991 decision of the 
Appeal Division of the Nova Scotia Supreme Court.  The exclusion clause in question provided that 
the policy did not apply, 

to liability arising out of or resulting from or alleged to arise out of 
or result from express warranties or guarantees of the Insured or 
of any person for whom the Insured is legally responsible or 
estimates of probable construction costs or cost estimates of the 
Insured or of any person for whom the Insured is legally 
responsible being exceed. 

This is another case involving a firm of design professionals that went bankrupt when they were 
successfully sued by a disgruntled client.  The president and chief executive officer of the 
Newfoundland Capital Corporation retained the plaintiff architects to purchase and renovate a 
house for himself and his wife.  The project was to have a total cost not to exceed $300,000.  A 
house was purchased for $200,000, and the architect advised his client that the renovations would 
cost approximately $100,000.  He was instructed to proceed, and given a free hand to do so.  The 
clients had no quarrel with the design, any engineering considerations or the quality of the work.  
However, some of the improvements were obviously beyond those contemplated in the original 
estimate, and the cost of the project had spiralled out of control. 

In early June, 1994, the architect and the clients met to resolve the situation.  The clients did not 
insist upon compliance with the $100,000 figure; they were well aware that it had long been 
exceeded.  However, they did press the architect for a final figure, and he was given ample 
opportunity to provide for additional costs.  The architect elected not to do so, but rather assured 

34  [2002] O.J. No. 4830 (QL) (Ont. C.A.) 
35 (1991) 3 C.C.L.I. (2d) 110 (N.S.S.C. – A.D.), affirming (1990) 45 C.C.L.I. 278 (T.D.) 
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the clients that the “all up” costs of the project would not exceed $225,000.  He was wrong; it did, 
once again, exceed his estimate. 

The clients successfully sued for breach of their renovation contract and, in the alternative, breach 
of his guarantee that the cost of the renovations would not exceed the “all up” figure of $225,000.  
They succeeded, the architects filed for bankruptcy, and their insurers declined to indemnify. 

In the client’s action, the trial judge found that it was the architect’s negligence that had been the 
principal cause of the delays and cost overruns.  In the coverage litigation, the architects lost at 
trial. That result was upheld, in a split decision, on appeal.  The architects relied on Comstock 
Insurance Co. v. Thomas A. Hanson & Associates Inc.,36 a decision of the Maryland Court of Special 
Appeals.  In that case, the court considered a similar exclusionary clause, holding that “at most, we 
believe, the exclusion would cover mistakes in the preparation of the estimate itself”.  This did not 
deter Mr. Justice Freeman.  He agreed with the trial judge, that the case before him came squarely 
within the exclusion clause, as opposed to being for negligence in providing professional services, 
per se.  His Lordship stated as follows:37 

In the absence of [the $225,000] agreement [of June 5, 1984], 
[the clients] action may well have been for negligence.  Once the 
agreement came into existence, the underlying negligence was 
subsumed.  The new contract swallowed the old tort. 

Even so, the appellant [architects] argued that the approximate 
cause, the real reason, for the damage suffered by [the client] was 
[the engineers] Mettam Wright’s negligence in supervising the 
project.  They cite the Comstock case, supra, as authority for their 
contention that when there are two contributing causes of a loss, 
one within an exclusion and one outside it, the insurer is liable to 
pay under the cause not caught by the exclusion … 

… 

Nathanson J. [, the trial judge,] did not agree with this reasoning 
and refused to accept Comstock as authority.  I consider that he 
was correct in doing so, and that [the] reasoning [in that case] is 
flawed:  causes of the loss are not distinguished from causes of 
action resulting from loss.  As well, if multiple causes of the loss 
are inextricably intertwined, the loss cannot be said to have 
occurred without the presence of each one of the causes.  Each 
cause becomes a proximate cause, an essential ingredient of the 
loss.  If one of those actual costs can be proven by the insurer to 
have been a risk specifically excluded from coverage, the insurer 

36 550 A.2d 731 (1988) 
37 pp. 117-8 
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should not be required to pay for the combined effect of all of the 
causes, including the excluded cause.  In such an event, it would 
not have been proven that, in the absence of the excluded risk, all 
of the insured risks combined would have been caused (sic) the 
loss.  The insurer cannot be liable for a loss a proximate cause of 
which was specifically excluded from coverage under the policy.  If 
the excluded cause cannot be proven to be an actual or proximate 
cause of the loss, it is irrelevant to the claim and offers the insurer 
no protection.  To require the result called for in Comstock is to 
negate the right of an insurer to exclude from the coverage of the 
policy risks as clearly within the control of the insured, and 
beyond the control of the insurer, as reckless estimates or 
guarantees of cost. 

Stated otherwise, “Mettam Wright contracted out of its liability for negligence preceding the 
second contract.”38 

Hallett, J.A. dissented, stating as follows:39 

In my opinion, the cost estimates were but a part of Mettam 
Wright’s overall duties to [the client] as professional architects.  
The cause of the loss to Mettam Wright was its negligence in 
failing to perform its professional activities....  The exclusion ... 
would only apply if [the client’s] loss was caused solely by the 
guarantee of Mettam Wright or solely by cost estimates being 
exceeded.  Otherwise, in virtually every case there would not be 
any coverage for an architect, as part of the services usually 
involve giving of an estimate. 

The average architectural firm would not expect to be covered for 
liability arising from a guarantee of price of a construction project 
standing alone, but, where the firm was engaged to manage a 
project, as was Mettam Wright in this instance, and one of its 
architects failed in every respect, the firm would have a 
reasonably expectation that its liability insurer would be obliged 
to indemnify the firm if it was found liable for the total failure of 
one of its architects to have performed the architectural services 
for which the firm was engaged...” 

The latter portion of the dissenting judge’s reasons reflects the “reasonable expectations” approach 
which was subsequently articulated by the Supreme Court of Canada in Reid Crowther.  However, 
the reasons of the majority in Mettam Wright, insofar as they are based upon multiple causes of 

38 p. 120 
39 pp. 130-1 
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the loss, one of which was covered and the other of which was not, is consistent with the views of 
the B.C. Court of Appeal in Charterhouse Properties Ltd. v. Laurentian Pacific Insurance Co.40 

McMahan & Baker v. Continental Casualty Company41 is a 1993 decision, of the Washington State 
Court of Appeal.  In that case, the engineering firm was retained by a party in the underlying action 
to determine to assess the structural impact that a vehicle collision had upon a house.  There was 
evidence that the purpose of this engineering evidence would have been to assist in determining 
the validity of the party’s claims.  The insurer argued that the work fell within the policy exclusion 
on making construction cost estimates.  The plaintiff/appellant contended that the actions taken by 
its employee in performing a structural damage appraisal did not fall within the policy exclusion.  
The Court analysed the nature of the claim, and found that the claim was not to the effect that the 
engineer had made an estimating error in preparing or calculating the cost estimate, for example by 
specifying improper materials or an improper quantity of materials.  The proper characterization of 
the claim was in negligence, in that the engineer failed to apply appropriate engineering 
methodologies and analyses to determine the true extent of the damage.  Accordingly, the court 
found that there was coverage, and that the policy exclusion was not applicable. 

4. Relief from Forfeiture 

Over the past decade, there have been some significant developments with respect to relief from 
forfeiture under insurance policies.  These are discussed in detail in another paper by the author 
titled “Relief from Forfeiture Under Insurance Policies:  Plop, Plop, Fizz, Fizz? Or More Indigestion 
For Insurers?”42 

In the context of errors and omissions policies, the Ontario Court of Appeal in Stuart v. Hutchins43 
dealt with the issue squarely.  In that case, the insured real estate broker maintained errors and 
omissions insurance under a “claims made and reported” policy.  The insured was notified of a 
potential claim against it, but failed to give notice to the insurer within the policy period.  The 
following excerpt summarizes the facts at issue: 

Re/Max provided its lawyer with the letter from Stuart’s solicitor 
pior to Christmas 1993, knowing full well that its policy with 
American was scheduled to lapse on December 31, 1993.  
Nonetheless, it was not until January 26, 1994 that Re/Max was 
told by its lawyer to notify American of the potential claim.  As a 
result, the Stuart claim was first brought to American’s attention 
on January 28, 1994. 

40 (1993) 75 B.C.L.R. (2d) 299 (C.A.) 
41 68 Wn. App. 573 1993 Wash. App. 
42 presented to a seminar on “Insurance Claims and Coverage Issues”, The Continuing Legal Education Society of British Columbia, 

Vancouver, B.C. February 24, 1995 
43  [1998] O.J. No. 3672 (Ont. C.A.) 
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In the meantime, Re/Max had taken no steps to renew its policy 
with American, nor had it applied for the “extended reporting 
period” coverage available under this policy. 

The chambers judge, although satisfied that Re/Max had become aware of a potential claim by 
Stuart during the policy period and had failed to notify American of it prior to the expiration of the 
policy, nevertheless was of the view that relief from forfeiture was available under s. 129 of the 
Insurance Act.  However, the Court of Appeal overturned that decision, setting out the issue as 
follows:  

the answer to the central issue lies in the proper characterization 
of Re/Max’s failure to provide American with written notice of the 
potential Stuart claim during the policy period.  To be precise, can 
it be said that Re/Max’s failure in this regard constituted 
imperfect compliance with a term of the policy such that s. 129 of 
the Act could be invoked, or, did it amount to non-compliance 
with a condition precedent to coverage, thereby foreclosing the 
availability of s. 129? 

In answer to the fore-mentioned question, the Court concluded: 

In these circumstances, it seems to me that the position which 
Re/Max finds itself in is similar to that of a motorist who seeks 
coverage for an accident which occurs after his or her motor 
vehicle policy has lapsed.  In this situation, where the event 
triggering coverage occurs after the policy has lapsed, it can 
hardly be suggested that the motorist’s belated notice to the 
insurer should be treated as imperfect compliance.  Rather, it is a 
clear cut case of no coverage. 

The Court then went on to consider the availability of relief from forfeiture under s. 98 of the Courts 
of Justice Act.  In deciding this issue, the Court considered the decision in Feature Foods v. 
Laundau.44 

In Feature Foods, supra, a plaintiff client had sought damages from the defendant architect for 
alleged negligence in the construction of a cooler for a fish plant.  The architects were covered by 
an indemnity plan with the Ontario Association of Architects.  The plan required the architect to 
give prompt notice of potential claims, which they had not done, and the insurer therefore denied 
coverage.  The Ontario Architects Act prohibited the application of the relief from forfeiture 
provisions in section 129 of the Ontario Insurance Act.  The architects therefore sought relief under 
section 98 of the Ontario Courts of Justice Act.  This is the provision upon which (for example) 
homeowners are able to rely when the bank commences foreclosure proceedings, and they wish to 
reinstate their mortgage. 

44 [1995] I.L.R.1-3221 (Ont. Ct. G.D.) 
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Relying upon the decision of the Supreme Court of Canada in Saskatchewan River Bungalows Ltd. v. 
Maritime Life Assurance Co.,45 Coo, J. concluded that section 98 of the Courts of Justice Act also 
provided for relief from forfeiture under insurance policies.  Moreover, as there had been no 
prejudice to the insurer as a result in the delay in reporting, the architects were entitled to such 
relief, and therefore to be both indemnified and defended, at the insurer’s cost. 

The Court of Appeal in Stuart was rather scathing in its assessment of Laundau.  However, it held: 

While I have serious reservations about the correctness of Coo J.’s 
conclusion that s. 98 could be invoked in circumstances where s. 
129 was unavailable on account of an overriding statutory 
provision, for reasons which will become apparent, it is 
unnecessary to finally decide that issue. 

Although it side-stepped that “juicy” question, the Court nevertheless concluded that if s. 98 of the 
Ontario Courts of Justice Act was available, its reach could not extend beyond that of s. 129 to 
relieve against forfeiture in a case where there was a breach amounting to non-compliance with a 
condition precedent to coverage.   

The court further critiqued Laundau, by stating that Coo J. had failed to address the critical 
question, namely whether Landau’s breach constituted imperfect compliance with a term of the 
plan, or non-compliance with a condition precedent.  Instead, he focused on the circumstances of 
the breach and the mitigating factors which led him to conclude that relief from forfeiture ought to 
be granted.  This, according to the Court of Appeal, was erroneous, and on this point the Court held 
that case should not be followed. 

IV. COVERAGE UNDER CGL POLICIES 

As was indicated at the outset, comprehensive general liability policies usually contain an exclusion 
for “professional services”.  For example, the IBC Form 2100 provides that the same does not apply 
to bodily injury or property damage for which liability has been contractually assumed.  There is an 
exception for “insured contracts”, but those are defined so as not to include, 

that part of any contract or agreement that indemnifies an 
architect, engineer or surveyor for injury or damage arising out of: 

1. preparing, approving or failing to prepare or approve 
maps, drawings, opinions, reports, surveys, change orders, 
designs or specifications; or 

2. giving directions or instructions, or failing to give them, if 
that is the primary cause of the injury or damage. 

45 (1994) 115 D.L.R. (4th) 478 (S.C.C.) 
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Nevertheless, CGL policies obtained by architects and engineers may still provide coverage for what 
one might generally consider as “professional services”.  The leading case on this point is Chemetics 
International Ltd. v. Commercial Union Assurance Company of Canada46.  The insured in that case 
engineered and supplied the equipment and materials for the erection of a pulp bleach plant in the 
state of Virginia.  After construction, the plant was damaged and the purchaser successfully sued 
the plaintiff engineers for damages. They alleged that the engineers had failed to give adequate 
operating instructions, either orally to its personnel or in writing in the operating manual which 
they supplied.  The judgment was based on a jury verdict, and there could be no certainty as to the 
basis upon which the same was reached. 

The defendant insurer denied coverage on the basis of an exclusion clause which provided as 
follows: 

This Policy shall not cover the liability for claims arising out of 
bodily injury, sickness or disease including death at any time 
resulting therefrom sustained by any person or persons, nor for 
damage to or destruction of, or loss of property caused directly or 
indirectly by: 

(i) defects in maps, plans, designs or specifications prepared, 
acquired or used by the Insured; 

(ii) errors or omissions in the rendering of professional 
services.” 

Both the trial judge and the B.C. Court of Appeal applied the 
doctrine of contra proferentum, and construed the policy 
language in a manner favourable to the insured.  Pursuant to its 
contract with the Virginia-based company, the insured engineers 
had agreed to provide “the on site services of “a” competent 
supervisory operating engineer at such time as the Plant is 
substantially completed, for the training of the owners/operators 
... and for supervising the performance test run for the 
acceptance of the Plant by the owner...”  The employee who had, 
in fact, supervised the writing of the manual and the provision of 
the services provided for in such clause, did in fact have the 
qualifications to be a professional engineer. 

However, the Court of Appeal held as follows:47 

That requirement could have been satisfied by providing a person 
experienced in the operation of plants and knowledgable as to the 

46 (1984) 55 B.C.L.R. 60 (C.A.), affirming (1981) 31 B.C.L.R. 273 (S.C.) 
47 pp. 63-4 
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operating characteristics of this particular plant.  That person 
would more appropriately be described as a technician.  No doubt 
he would have to be a professional as distinguished from an 
amateur.  But that is not the meaning of `professional’ as used in 
the exclusion.  In that context, it is intended to refer to the kind of 
services, such as design of the plant, which could normally be 
expected to be provided only by a professional engineer. 

That is enough to dispose of the appeal.  As the ‘omission’ which 
led to the imposition of liability by the jury may have been an 
omission in giving oral instructions in training operators, the 
insurer cannot establish that the claim for indemnity is within the 
exclusion even if the provision of the manual is a professional 
service.  But, again, I am of the view that it is not.  It is a service 
provided by Chemetics as vendor of the plant.  In order to provide 
an adequate manual, Chemetics undoubtedly would have to avail 
itself of some professional services.  For other aspects of 
preparing the manual, services which were not professional would 
suffice.  Even if some of the contents of the manual could be 
described as the provision of professional services by Chemetics 
to Chesapeake [the Virginia purchaser], the provision of operating 
instructions or a warning as to the risk of overfilling the tower 
would not be the provision of professional services. 

That decision has since been applied by the Newfoundland Supreme Court, in Mercer v. Paradise.48  
The town of Paradise retained Delcan Corporation to design and supervise excavation.  The town 
also retained Cadillac Construction, to actually perform the excavation.  Cadillac obtained 
comprehensive general liability insurance, pursuant to which Delcan and the town were both 
covered as unnamed insureds.  The excavation caused damage to the third party’s private 
residential water supply, and they sued Paradise, Delcan and Cadillac.  The town claimed indemnity 
from Delcan for failure to perform its management duties properly and, in the alternative, for poor 
workmanship, poor design and negligent mismanagement of the contract between Paradise and 
Cadillac.  The claims against Delcan were settled before trial without any contribution from that 
defendant.  Delcan then brought third party proceedings against their insurers for a declaration that 
they were entitled to be indemnified for their legal costs in defending the plaintiff’s claim and the 
town’s third party action. 

The insurers relied upon an exclusion clause in essentially the same words as that in Chemetics v. 
Commercial Union Assurance, supra.  However, Pudderster, J. held that, with the exception of the 
town’s allegation of “poor design”, and the plaintiff’s claim relating to the “pre-blast survey”, the 
acts or omissions alleged against Delcan did not constitute “professional services”. 

48 (1991) 47 C.L.R. 75 (Nfld. S.C. – T.D.) 
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V. CONTRIBUTION BETWEEN E&O AND CGL INSURERS 

The prospect of at least partial coverage for architectural or engineering services under CGL policies 
raises the possibility that E&O insurers could seek contribution for defence costs, or even 
indemnity.  This topic is canvassed in detail in the author’s other paper for this seminar titled 
“Who’s on the Risk (And For How Much?):  Allocating and Apportioning Indemnity and Defence 
Costs among Insurers in Canada”. 

Station Square Developments Inc. v. Amako Construction Ltd.49 involved the collapse of the roof of a 
newly completed building.  The owners commenced proceedings against their architect, a firm of 
engineers responsible for structural engineering, and another firm of engineers responsible for 
design review.  Each of the design consultants had both professional liability and comprehensive 
general liability insurance.  The comprehensive general liability policies excluded coverage for 
“professional services”.  Nevertheless, the errors and omissions insurers applied for declarations 
that the CGL insurer was obliged to fund the defence.  Esson, C.J.S.C. dismissed their motion. 

Quite sensibly, his Lordship considered that the professional liability insurer appeared to be “much 
more clearly at risk” than the comprehensive general liability carriers.  This was because the claim, 
in whole or in part, fell within the former and outside the latter.  He considered, but distinguished, 
Chemetics v. Commercial Union.  However, his Lordship expressly preserved the rights of the 
defendants, or their professional insurers, to seek contribution once the underlying liability issues 
had been resolved at trial. 

In Monenco Ltd. v. Commonwealth Insurance Co.,50 Suncor, the plaintiff in the underlying action, 
owned a plant which was damaged by fire.  It as alleged that the fire spread due to PVC-jacketed 
cables supplied by the engineer, Monenco.  Suncor sued Monenco alleging that it had breached its 
duties as an engineer.  Monenco sought a defence under its general liabilty policy issued by 
Commonwealth on the basis that one of the Suncor’s allegations was: 

…Suncor pleads that, apart from and in addition to any and all 
duties under their Contracts, and apart from and in addition to 
any and all general duties of care owed by engineers in the 
practice of their profession, Canadian Bechtel and the ABM 
Engineers, and each of them, owed to Suncor a duty to warn it 
(including G.C.O.S.) of all of the undisclosed dangers related both 
to the project and to the expansion project, namely the 
dangerous propensities of PVC jacketed electrical cables to 
propagate fires when laid in propensities of PVC jacketed 
electrical cables to propagate fire when laid in grouped 
configurations, to emit acid gases and to produce dense smoke 
during burning. 

49 (1989) 40 C.C.L.I. 292 (B.C.S.C.) 
50 [1997] B.C.J. No. 1971 (QL) (B.C.S.C.) 
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Commonwealth relied on a professional services exclusion to 
deny coverage.  The court held that the duty to defend was 
governed by the proper characterization of the alleged facts.  The 
root of the plaintiff’s action was Monenco’s allegedly negligent 
provision of engineering services (a professional service) as it was 
only in a professional’s ability to give such advice.  Accordingly, 
Commonwealth was not obligated to defend. 

The Court, however did find that Monenco’s inadequate supervision of a subsidiary came within the 
scope of coverage provided by the Commonwealth policy.  That however, did not conclude the 
matter as there was a “turnkey” exclusion contained in the policy which read: 

The Insurer is not liable under this policy for claims arising out of 
projects for which the professional Architectural and/or 
Engineering services are performed by the Insured and the actual 
construction, installation, erection, fabrication, assembly or 
manufacture thereof is performed by the Insured, or any legal 
entity wholly or partly owned by the Insured, or any individual or 
firm acting in the capacity of a subcontractor of the Named 
Insured. 

The court found that the matter in its entirety involved the provision of engineering services, and 
therefore the claim fell entirely outside the scope of coverage. 

Monenco appealed the judgment.  The Court of Appeal considered the turn key exclusion and 
concluded that it dictated that Commonwealth did not owe a defence to any of the allegations 
made by Suncor.  In so deciding, the Court of Appeal did not have to have to consider the 
professional liability exclusion.  The reasoning of the Court was upheld on further appeal to the 
Supreme Court.51 

Another decision considering this issue was Canadian Gas Association v. Guardian Insurance Co. of 
Canada.52  The Canadian Gas Association brought an application to interpret two insurance 
contracts – one a CGL policy and the other an E&O policy issued by Guardian.  The Association 
claimed that, under the two policies, Guardian was obliged to defend the Association with respect 
to claims brought against it for damages suffered by 10,000 homeowners.  The plaintiffs alleged 
that certain cracks in vent pipes and incomplete seals in plastic home venting systems had resulted 
in the escape of carbon monoxide into homes and other buildings causing damage.  The 
professional liability exclusion read: 

It is understood and agreed that this policy excludes any liability 
arising directly or indirectly out of the performance or non-
performance of professional services, including supervisory, 

51  [1999] B.C.J. No. 495 (QL) (B.C.C.A); [2001] 2 S.C.R. 699 (S.C.C.) 
52 [1998] O.J. No. 5260 (QL) (Ont. Gen. Div.) 
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inspection or engineering services, by or for the Insured, or out of 
any defects, errors, or omissions in any reports, specifications, 
maps, plans, permits, opinions, surveys, designs, or 
recommendations prepared, supplied or approved by or for the 
Insured, or the rendering or omission of professional services in 
connection herewith. 

In deciding that the exclusion applied the court held: 

From my review of the allegations against the applicants in the 
Statement of Claim No. 22487/96 they would appear to arise from 
the alleged failure to establish appropriate standards or tests for 
products to be used in the natural gas industry and as such do fall 
within the exclusion for professional services.  Even the claims for 
breach of fiduciary duty as pleaded appear to arise solely within 
the context of the applicants professional services and duties and 
not outside them. 

In making this finding, the Court held that it was appropriate to take into account that the insurer 
accepted that the allegations in the underlying claim were within the coverage of the E&O policy.  
Although the court found that this was a relevant factor to take into account, it is uncertain how 
and why the court could have come to an opposite conclusion in the event that the E&O policy had 
not applied. 

VI. CONCLUSION 

In summary, the scope of both liability for architects and engineers, and coverage by their insurers, 
continues to expand.  The “claims made” nature of errors and omissions policies has not been 
entirely successful in avoiding the “long tail risks” associated with occurrence-based coverage, and  
E&O insurers can get dragged into fee disputes between insureds and their clients. 

Moderating all of that bad news, at least somewhat, the courts have been prepared to uphold 
exclusions for warranties, guarantees and cost estimates.  They have also found partial coverage 
under CGL policies for services provided by professionals, and this has created the prospect of 
contribution towards defence costs, and perhaps even indemnification. 

The insurance law universe continues to unfold, not necessarily as insurers would prefer, but as the 
judges would have it.       
                    Neo J. Tuytel 
        Senior Partner* 

Design Professionals’ Errors & Omissions 
Insurance Coverage: A Survey of Canadian Cases 
Involving Architects, Engineers and Their Liability 
Insurers  
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• Family Insurance v. Lombard Canada (2002): Successful appeal to the Supreme Court of Canada 
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between insurance policies (in this case, between residential and group liability insurance, for 
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drainage into Howe Sound from the historic Britannia Mine; thereby avoiding court proceedings 
and pre-empting the issuance of a remediation order, 
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