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FRAUDULENT PROPERTY INSURANCE CLAIMS: 
Identif ication, Investigation, Denial 

and Defence at  Trial*  

by  
Neo J .  Tuyte l ,  Senior Partner  

I. INTRODUCTION 

Fraudulent property insurance claims have been the subject not only of many cases before the 
Canadian courts, but also the learned commentary of various professionals in the insurance and 
legal fields.  The purpose of this paper is to provide some guidelines for adjusters and claims 
examiners with respect to the identification, investigation, denial, and defence of fraudulent 
property insurance claims.  This will be done by outlining the relevant statutory and case law, as 
well as indicating some of the practical steps which may be taken to identify and defend against 
such claims.  Some of these steps will be of interest to underwriters. 

The focus of the paper will be on fraudulent proofs of loss, with only limited observations regarding 
cases of arson or other intentional acts by insureds.  We will touch briefly on the issues of material 
change in the risk, “bad faith” and misrepresentations in the policy application. 

The key topics covered are: 

• how to identify a fraudulent property insurance claim; 

• how to properly investigate fraudulent proofs of loss and arson; 

• how to deny such claims; and 

• how to successfully defend at trial actions brought by fraudulent insureds. 

II. IDENTIFYING FRAUDULENT PROOFS OF LOSS AND ARSON 

It is not really surprising that many of the fraud cases involve allegations of both arson and 
fraudulent proofs of loss (as well as misrepresentation and other defences).  A number of the 
“pointers” which will be given throughout the paper are therefore applicable to both types of fraud 
defence. 

     * In preparing this paper the author has referred particularly to the "1993 Casualty Adjusters Guide, A Property & Casualty Addition 
for Washington", the official directory of the Seattle & Tacoma Claims Adjusters Association, published by the Casualty Adjusters 
Guide of Washington, J. Peckenpaugh, publisher, Edmonds, Washington.  To a somewhat extent, the author has also referred to the 
work of R.A. (Bob) Scott, of Scott Adjusters Ltd., and Michael D. Adlem of Douglas Symes & Brissenden.  Mr. Scott's paper is titled 
"Current Issues in Insurance Claims: An Adjuster's Perspective", and was presented at "Insurance Potpourri", a seminar sponsored 
by the Continuing Legal Education Society of B.C., held on February 28, 1992, in Vancouver, B.C.  Mr. Adlem's paper is titled "The 
Conduct of the Insured: Property Claims (Fraudulent Proofs of Loss and Arson)", and was also presented at "Insurance Potpourri". 
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1. Fraudulent Proofs of Loss 

The starting point for any discussion of fraudulent proofs of loss is Statutory Conditions 6 and 7 of 
the uniform Insurance Acts, which is found in Part 5 (“Fire Insurance”), Section 126 (“Effect of 
statutory conditions”) of the British Columbia legislation, as follows: 

“Requirements after loss” 

6. (1) On the occurrence of any loss of or damage to the insured 
property, the insured must, if such loss or damage is covered by the contract, in 
addition to observing the requirements of conditions 9, 10 and 11, 

(a) forthwith give notice of it in writing to the insurer, 

(b) deliver as soon as practicable to the insurer a proof of loss verified by 
a statutory declaration,  

(i) giving a complete inventory of the destroyed and damaged 
property and showing in detail quantities, costs, actual cash 
value and particulars of amount of loss claimed; 

(ii) stating when and how the loss occurred, and if caused by fire 
or explosion due to ignition, how the fire or explosion 
originated, so far as the insured knows or believes; 

(iii) stating that the loss did not occur through any wilful act or 
neglect or the procurement, means or connivance of the 
insured; 

(iv) showing the amount of other insurances and the names of 
other insurers, 

(v) showing the interest of the insured and of all others in the 
property with particulars of all liens, encumbrances and other 
charges upon the property; 

(vi) showing any changes in title, use, occupation, location, 
possession or exposures of the property since the issue of the 
contract; and 

(vii) showing the place where the property insured was at the 
time of loss, 

(c) if required give a complete inventory of undamaged property and 
showing in detail quantities, cost, actual cash value, and 

(d) if required and if practicable, produce books of account, warehouse 
receipts and stock lists, and furnish invoices and other vouchers 
verified by statutory declaration, and furnish a copy of the written 
portion of any other contract. 
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 (2) The evidence furnished under clauses (c) and (d) of 
subparagraph (1) of this condition must not be considered proofs of loss within 
the meaning of conditions 12 and 13.  

Fraud  

7. Any fraud or wilfully false statement in a statutory declaration in 
relation to any of the above particulars vitiates the claim of the person making 
the declaration. 

It is the wording of Conditions 6 and 7 which generally determines what conduct on the part of the 
insured will vitiate the claim on grounds of fraud. I say “generally” because, as we will see, there is 
also the possibility of establishing “common law” fraud, even if the statutory conditions do not 
apply to the case.  Case law shows the conduct which is most often held to be fraudulent is where 
the insured: 

1. claims that the loss or damage was caused by a covered risk, when it was not in 
fact; 

2. gives a false or exaggerated inventory of destroyed or damaged property; 

3. falsely states that the loss was not caused by the wilful act or neglect or the 
procurement, means or convenience of the insured, when it was (e.g. arson); 

4. fails to correctly show changes in title, use, occupation, location, possession, or 
exposures of the property since the issuance of the policy; and 

5. falsely shows that the property was located at the scene of the loss, when it was 
not at that time. 

However, it is also noteworthy that Statutory Condition 7 provides that “[a]ny fraud or wilfully false 
statement in a statutory declaration in relation to” the following additional “particulars” in 
Condition 6 “vitiates the claim of the person making the declaration”: 

• incorrectly stating when and how the loss occurred or, if caused by fire or explosion 
due to ignition, how the same originated, so far as the insured knows or believes; 

• failing to show the amount of other insurance and the name of other insurers; and 

• failing to correctly show the interest of the insured and of all others in the property 
with particulars of all liens, encumbrances and other charges upon it. 

Such false statements in proofs of loss verified by statutory declaration therefore indicate 
additional conduct on the part of the insureds, some of which have yet to be recognized by our 
courts, that may also support a successful defence of fraud.  For example, failure to disclose a lien 
over items of property was one of the grounds for denying a claim at trial in Fotinos v. Pitts 
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Insurance Co.1  All of this also underscores the importance of obtaining properly completed and 
detailed proofs of loss, which will be emphasized throughout this paper.  

We now turn to some examples of defences involving the five basic “fact patterns” identified above. 

a. Claiming That Loss Or Damage Was Caused by Covered Risk, When It Was 

Not. 

There is only one reported case in the last 15 years in which the insurer defended on the basis that 
the loss or damage was not, in fact, caused by a covered risk.  The insured’s claim was allowed at 
trial, although it was dismissed on appeal, on other grounds. 

In Charterhouse Properties Ltd. v. Laurentian Pacific Insurance Co.,2 the insured claimed the cost of 
removing and replacing asbestos insulation with material that was acceptable to the Workers 
Compensation Board.  The insulation had been installed some time before, on the ceiling of an 
underground parking garage.  Over time, it became disposed to crumble, and was scraped by car 
radio antennae.  The damage was caused by three perils, only one of which was insured.  This was 
pursuant to by-law endorsements, as the WCB had issued a closure order sealing off the parkade 
and obliging the insured to remove and replace the asbestos-containing material. 

However the policy contained the usual exclusions for wear and tear, as well as loss or damage 
sustained while the property insured was being worked upon and resulting from such work.  In 
1989, an electrical contractor had been engaged to install additional light fixtures, and this had also 
loosened some of the insulation.  The exclusion for contamination had an exception for loss or 
damage caused directly by vehicle impact. 

Under the heading “Time and Origin” in the proof of loss, was typed the words: 

“A loss occurred on the 14 day of June 1989 at unknown time caused by vehicle 
impacting asbestos insulation.” 

No mention was made of any of the other matters noted above. However McKenzie J. nevertheless 
held as follows: 

“It is true that the claim was asserted so as to attract coverage but, under all 
the circumstances, the omission of mention of the electrical work was not a 
fraudulent omission so as to constitute fraud or wilful false statement.  It was 
not in my view a breach of utmost good faith.” 

The judge found that the insured’s representative who gave the statutory declaration did so in 
reliance upon advice given to him from the agent who had sold his company the policy, and acted 
reasonably in doing so.  McKenzie, J. found that although he also had authority on behalf of the 

1 [1981] O.J. No. 224 
2 [1991] B.C.J. No. 3182 
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insurer, the agent had advised the insured that the claim was possibly covered under the vehicle 
impact provision.  As such, there was no fraud or “wilfully false statement” in the proof of loss. 

As mentioned, the result was reversed on appeal, but on grounds which expressly did not involve 
any consideration of Statutory Condition 7. 

b. Giving False Or Exaggerated Inventory Of Destroyed or Damaged Property 

Most of the fraudulent proof of loss cases involve allegations with respect to false or exaggerated 
inventories of destroyed or damaged property.  This type of fraud generally involves one or more of 
three types of conduct by the insured: 

(a) making claims for property which did not exist or was not owned by the insured; 

(b) claiming for property which was undamaged; or 

(c) inflating the value of property which was damaged. 

(a) Claiming For Non-Existent Property 

Actions by insureds who had claimed for non-existent property were dismissed in: Dorosh v. Co-
Operators General Insurance Co.,3 Mohammed v. Elite Insurance Co.,4 Parasidis v. Wawanesa 
Mutual Insurance Company,5 Tumbers Video Ltd. v. INA Insurance Co. of Canada,6 Lieber v. 
Canadian Group Underwriters Insurance Co.,7 Voloudakis v. Allstate Insurance Co. of Canada,8 and 
Kucharsky v. Red River Valley Mutual Insurance Co.9 

Dorosh represents something of a high water mark in the cases.  Mr. Dorosh claimed for the loss, by 
theft, of several items, including a compact disc player.  The standard ICBC proof of loss form 
supplied by the insurer contained a column in which the claimant was asked to indicate “where and 
when” each item, for which a claim was made, had been purchased.  The insurer denied liability for 
the entire claim on the ground that, with respect to the CD player, Mr. Dorosh had made a wilfully 
false statement in the proof. 

The evidence which the insurer was able to lead at trial included the following: 

• Dorosh had previously alleged a break in and theft, on January 5, 1989, after which 
he claimed for, among other stereo items, a Yamaha model CDX500 CD player; 

• he said that his new CD player was a model CDX500U which was definitely 
purchased from the “Audio Warehouse” between February 1 and March 31, 1989, 

3 [1991] S.J. No. 392 
4 [1993] B.C.J. No. 642 
5 [1989] M.J. No. 340 
6 [1989] B.C.J. No. 1534 
7 [2000] B.C.J. No. 332 
8 [1998] O.J. No. 354 
9 [2002] M.J. No. 53 
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however the president of that company testified that his store had never carried 
that model of Yamaha player; 

• the insured testified that he paid no more than $500 in cash for the CD player, 
however the evidence was that two Yamaha models which Audio Warehouse did 
carry were priced in the range of $370 at the time in question; 

• the president of the store testified that an invoice was always made out for sales in 
excess of $50, but that an examination of their invoice books for the period in 
question revealed none bearing Dorosh’s name; 

• although, as an admitted “audiophile,” Dorosh knew the value for warranty 
purposes of being able to prove a purchase and the date of such, he must, on his 
own evidence, have left the store without any evidence on which to make a 
warranty claim; and 

• Dorosh could not produce an instruction manual, and did not know whether he 
received one or not. 

Armstrong, J. held that the insured’s statements with respect to the CD player were wilfully false 
and that his fraudulent claim regarding that one item vitiated his entitlement to recovery of the 
entire loss.  Although the expression, “where and when purchased” did not appear in the statutory 
conditions they were relevant, material, and reasonable questions to be asked by an insurer in 
order to satisfy itself that there had indeed been a loss for which payment was claimed. 

Dorosh is therefore significant in at least two respects.  First, it supports the plain meaning of the 
statutory conditions that “[a]ny fraud or wilfully false statement… in relation to any… particulars 
vitiates the claim…” In other words, a fraudulent claim with respect to any one item will vitiate the 
entire claim.  Similar statements were made by both courts in Tumbers Video, although that was a 
case which involved several bogus items, as well as the Ontario Courts in Fotinos and Shakoor v. 
United States Fidelity and Guaranty Co.10  Second insurers may enhance their prospects for 
detecting and defeating fraudulent schemes by requesting reasonably detailed information in their 
proof of loss forms, which goes beyond the strict requirements of Condition 6. 

A somewhat similar result was reached in both Lieber and Kucharsky.  In Lieber, the insured 
exaggerated the number of CD’s stolen after a break-in at his residence.  On learning from the 
adjuster that certain of his business equipment was not covered by his policy, the insured 
exaggerated his CD claim loss by approximately 2,500 CD’s.  The insured even manufactured 
evidence in the form of letters from friends attesting to the size of his collection.  After continued 
skepticism by the adjuster, the insured confessed to the exaggeration and the insurer consequently 
refused to pay anything on the claim.  The court held that the insured had forfeited his claim under 
the policy by his wilful falsehood and fraud. 

10 [1994] I.L.R. No. 1-3052 
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Kucharsky dealt with an action to recover a loss of 2,250 alfalfa bales and 12 straw bales due to a 
fire on the insured’s farm.  The insurer did not dispute the existence of the fire but alleged that the 
claim was fraudulent in that the amount of bales lost was exaggerated.  An agricultural expert called 
by the insurer concluded that the condition of the land was such that it could not have produced 
much more than 250 bales of alfalfa in the year of the loss.  A second agricultural expert concluded 
that the land could have produced 270 bales of grass hay, but no alfalfa.  Further, a former fire chief 
concluded that the claim was grossly exaggerated on the basis of the lack of residue and the 
complete lack of scorching or scarring on the surrounding grass, fences, and bushes.  The court held 
that the only reasonable conclusion was that the insurance claim was grossly exaggerated and thus 
the entire claim was vitiated. 

(b) Claiming for Undamaged Property 

Claims for undamaged property were dismissed in Tumbers Video.  That case is also instructive in 
terms of the investigation which was undertaken and the evidence that the insurer was able to 
adduce at trial. 

In Tumbers Video, the insured claimed for a loss by fire to his video store business.  The insurer 
denied the claim on the basis of both arson and the filing of a fraudulent proof of loss.  The latter 
defence was accepted, but the former was not. 

The evidence which was called with respect to the proofs of loss included the following: 

• although Mr. Tumber claimed that the video tapes in the store were all or almost all 
smoke or water damaged, and therefore unusable, he opened a new store, and used 
the same video tapes, for approximately two years afterwards; 

• the insured claimed $1,500 for a sign which hung outside its premises which was 
clearly not damaged; 

• the office furniture which was claimed for had nothing more than a thin layer of 
soot; and 

• the insured also claimed for video tapes and recorders which were out on rental at 
the time of the fire and therefore could not have been damaged. 

(c) Inflating Value Of Damaged Property 

Brittner v. Saskatchewan Government Insurance Office,11 Mohammed, Tumbers Video, and Sienema 
v. British Columbia Insurance Co.12 are examples of cases in which claims were also denied because 
the insured had inflated the value of the property that was damaged. 

The facts in Tumbers Video are again instructive in terms of evidence that was adduced: 

11 [1985] S.J. No. 171 
12 [2002] B.C.J. No. 71 
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• the insured claimed $4,350, being the cost of installing new carpets, whereas he 
should have allowed for depreciation of about $2,000; 

• the insured also claimed $10,000 for destroyed dust covers, being 4000 new covers 
at $2.50 per cover; 

• however, the store had an inventory of only 2,838 tapes, of which 500 were ethnic 
ones which were not stored in dust covers; and 

• as for the claimed price of $2.50 per cover, the insured’s own documents showed 
that he had previously purchased used dust covers for between $0.60 and $0.93 per 
cover, and a supplier testified to having sold Tumber new ones, embossed with his 
store’s name, for only $1.30 per cover. 

Similarly, in Sienema, the court dismissed claims made by Mr. and Mrs. Sienema against the insurer after 
a fire damaged their residence.  The Sienemas filed very lengthy schedules to their proof of loss, listing 
place and date of purchase, original cost, replacement costs, depreciation and actual cash value for the 
items.  The proof of loss contained statements concerning the value of furniture and other items and the 
location it had been purchased.  The court received evidence as to the pricing of these items, which led 
the court to conclude that the Sienemas had greatly exaggerated the value of the furniture and other 
items they had lost.  Of particular concern to the court was the following evidence: 

• Dining room furniture originally purchased for $10,000 valued by the Mr. Sienema in 
the proof of loss as $33,000. 

• Family room furniture originally purchased for $3,500, valued by the Mr. Sienema in 
the proof of loss at $14,000 

• A claim by Mr. Sienema that he had purchased a television for $5,600 which, 
according to the evidence adduced, had a list retail price of $3,899.95. 

c. Falsely Stating that Loss Was Not Caused By Wilful Act or Procurement 

Arson will be briefly discussed momentarily.  The scope of this paper does not permit a discussion of 
fraudulent bodily injury claims, such as “staged” automobile accidents and exaggerated injuries.  
However, many of the pointers given in the paper will also be valuable in detecting and defeating 
fraudulent theft as well as fire claims. 

One example of a staged theft claim is Palen v. ICBC.13 In that case, Boyle J. of the B.C. Supreme Court 
dismissed an action for the theft and destruction of a 1965 Mustang automobile, holding that the 
insured had arranged for the car to be burned.  

13 [1994] B.C.J. No. 1496 
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d. Failing to Correctly Show Changes in Title, Use, Occupation, Etc. 

In addition to Statutory Conditions 6 and 7, Condition 4 of the uniform Insurance Acts provides as 
follows: 

Material change 

4. Any change material to the risk and within the control and knowledge 
of the insureds voids the contract as to the part affected by the change, unless 
the change is promptly notified in writing to the insurer or its local agent… 

This was the first line of defence in Pentagon Investments Ltd. v. Canadian Surety Co.14  The risk in 
that case related to an apartment complex in Halifax which was damaged and ultimately destroyed 
by the last of the three fires which occurred over an 8-day period in November, 1987. 

In the words of Goodfellow, J. at trial, the insurer led enough evidence that to review it all would 
have turned his decision “into a transcript.”  In a nutshell, the insurer asserted that: 

• the owner know that the physical condition of the buildings was seriously 
deteriorating, in part due to deferred maintenance; 

• the owner had been repeatedly advised of fire hazards and/or violations of the 
applicable fire safety codes and city ordinances; and 

• the occupancy rate of the complex had declined to a very low level. 

The insurer argued that these matters, both individually and collectively, amounted to a material 
change in the risk, which the owners had failed to advise them of.  However, the judge disagreed.  
He also rejected the defence of arson and fraud in the proof of loss.  His reasons survey the law 
regarding those defences, and are well worth reading for that reason alone. 

Counsel for the insurers put forward the following definition of the factors material to a risk, based 
upon English statutory law: 

"[E]very circumstance is material which would influence the judgment of a 
prudent insurer in fixing the premium or determining whether he will take the 
risk." 

However Goodfellow J. preferred the following, more restrictive definition of a "material change" in 
risk, which had previously been adopted by other Canadian courts: 

"An alteration which does not affect the definition of the risk and make it 
inapplicable is not an alteration of the risk even though it increases the danger 
and in fact causes the loss; and any such alteration may be made with 
impunity, unless expressly prohibited." 

14 [1991] N.S.J. No. 464 
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Having adopted that as the guiding principle, the Judge stated that, in order to establish that "the 
definition of the risk" had not changed, the insurer did not necessarily have to go so far as to show 
that the complex had been abandoned.  Nevertheless, he held that the evidence summarized above 
fell far short of what was required. 

One of the precedents that His Lordship relied on was Leger v. Home Insurance Co.15  Mr. Leger had 
been refused a permit to make alterations and repairs to the apartment building in that case, 
because it did not meet the minimum fire standards.  The rental income declined to the point that 
he could not keep up his mortgage payments, and in October, 1964 the city issued a demolition 
order alleging that the building was unsightly and a fire hazard. 

Just as in Pentagon Investments, there were three fires in close succession, the first two on 
November 17 and 18.  On December 13, 1964 a third fire completely destroyed the building.  The 
defence of material change was rejected in this case as well. 

In Leger, the New Brunswick Court of Appeal stated the law as follows: 

"A description of the property or subject matter of the insurance… is included 
in the policy… to enable the insurer to assess the hazard involved in order to fix 
the premium. What is referred to as "the risk" is the subject matter of the 
insurance as described and defined in the policy, not the abstract concept of 
chance of loss… A change in the risk therefore must be such a change in the 
subject matter of the insurance as would require an alteration of the 
description of it contained in the policy… An alteration in the subject matter 
not affecting the description as set out in the policy even though causing an 
increased hazard is not a change in the risk…" 

These cases clearly establish that, even if a change in circumstances significantly increases the 
chance of a loss, this will not constitute a "material change" under Statutory Condition 4 unless it 
alters the "description" or "definition" of the property.  It is therefore incumbent upon 
underwriters, firstly, to inspect the subject property.  Secondly, they should carefully define the 
"risk" in the policy wording.  Finally, they should require a new application to be completed at 
renewal time.  Each of these steps will provide an opportunity for the insurer to minimize its claims 
exposure. 

Note however the case of Wright v. Capri Insurance Services Ltd.16 where the B.C. Supreme Court 
accepted the following definition of “material” first stated by the Supreme Court of Canada in 
Johnson v. British Canadian Insurance Company,17 in finding that a vacancy constituted a material 
change in the risk assumed by the insurer: 

“Every fact is material which would, if known, reasonably affect the minds of 
prudent and experienced insurers in deciding whether they will accept the 

15 (1969), 1 N.B.R. (2d) 459  
16  [2004] B.C.J. No. 383  
17 [1932] S.C.R. 680. 
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contract, or in fixing the amount of premium to be charged in case they accept 
it.” 

The exact same definition of a material fact for the purposes of Statutory Condition 4 was accepted 
in Wolfe v. Western General Mutual Insurance.18  The Newfoundland Supreme Court in Bay Bulls 
Sea Products v. Insurance Corp. of Newfoundland Ltd.19 adopted a similar definition.  According to 
Adams, J. the question is “if the change had been disclosed would it have influenced a reasonable 
insurer either to decline to continue the insurance or to have stipulated for a higher premium.” 

e. Falsely Showing That Property Was Located At Scene Of Loss, When It Was 
Not 

The video tapes and recorders out on rental in Tumbers Video are among the better examples of 
fraudulent claims for property that was not in fact destroyed or damages at the scene of the loss. 

As another example, in Parasidis, the following evidence was lead with respect to items allegedly 
destroyed in a fire at the insured’s residence: 

• the landlord testified that the insured’s son had borrowed from him the shotgun 
and high-powered binoculars for which they were claiming; 

• one of the landlord’s children, who rode the school bus with the insured’s children 
that winter, never saw them wearing any of the five Sun Ice jackets or the Cougar 
boots that were claimed.  She specifically testified that one of the insured’s children 
always wore running shoes to school and was once cautioned by the bus driver to 
wear proper winter boots; 

• nobody had ever seen the video camera which was claimed, and no purchase 
receipt was produced; and 

• the landlord’s wife testified that during a hockey game involving one of the insured’s 
children, she indicated to the insured’s wife that it would be desirable to have such 
a camera to record the boys playing hockey and the insured’s wife agreed. 

Similar evidence was also adduced as to two sets of encyclopaedias, ice skates, luggage, two 
television sets, two typewriters, seven sets of curtains, china, flatware, weight lifting equipment and 
western clothing, none of which the insureds actually owned. 

A more recent example of this type of fraud is found in Montini Foods Ltd. (Trustee of) v. General 
Accident Insurance Co. of Canada.20  This case involved a claim for the loss of 11,000 cases of 
tomatoes worth $81,000 which were supposedly on the insured’s property when it caught fire and 
burned.  The insured was a tomato broker between a tinning company in Italy and a U.S. purchaser.  
Apparently, U.S. customs duties could be reduced if the sales were made through a Canadian 

18 [2000] O.J. No. 2673 
19 [2003] N.J. No. 282 
20 [1997] O.J. No. 1333 
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company rather than directly to the U.S. affiliate.  Prior to the explosion, problems had developed in 
obtaining approval for entry of the tomatoes into the U.S. and a number of containers were 
returned to the insured. At the time of return, the evidence showed that there was confusion on 
how the return should recorded on the company’s records.  By mistake, a bookkeeper had included 
$89,000 in freight charges as inventory instead of as an account payable.  At the end of that year, a 
61 page handwritten list was prepared for that year which detailed all inventory.  That list was 
checked by the insured and the office staff.  When they were satisfied it was correct, the procedure 
was to change the computer records to correspond with the actual physical count.  However the 
computer records were not changed as they should have been.  The physical count showed only 
269 cases of tomatoes.  The court concluded that it must have been apparent the physical count 
relating to tomatoes did not match with the computer records of $89,367 and that this must have 
been known when the proof of loss, which relied on the computer records, was prepared and filed.  
The judge held that the insured knew all of the problems with the return of the tomatoes and what 
the real count was, and therefore the total claim of over $2,000,000 was vitiated. 

2. Arson 

It is generally accepted that the courts will require proof of the following three matters in order to 
uphold the defence of arson, namely, that:  

• the fire was not accidentally caused, but was deliberately set; 

• the insured had an opportunity to set the fire; and 

• the insured had a motive for doing so. 

Although circumstantial evidence can be enough to satisfy the insurer's burden of proof, this 
defence has traditionally not succeeded, except in the most obvious cases.  The difficulty in 
predicting whether and when an arson defence will succeed is illustrated by comparing a number of 
cases where this defence was raised. 

In a case decided by the British Columbia Supreme Court, Hanson and Russell v. Safeco,21 Robinson, 
J. denied the insureds' claim for a fire which seriously damaged their small scale supermarket in 
Vernon.  With respect to the question of opportunity, the fire commenced on the mezzanine of the 
store, either when Mr. Hanson was on that floor or shortly after his departure.  It was reasonably 
certain that no other person was on the floor at that time.  Further, Hanson had given a statement 
to the police in which he indicated that he might have started the fire, although if he did, it was 
purely accidental.  

With respect to motive, the insureds' business was in relatively serious difficulty.  They had made 
considerable but unsuccessful efforts to sell it, at a price equivalent to their own cost.  Finally, and 
with respect to the cause of the fire, there was some conflict in the evidence.  The insurer's experts 
testified that the fire had had at least two points of origin and was not accidental.  The insured's 

21 [1991] B.C.J. No. 3316 
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expert attributed the fire to overheating in a stereo unit.  Several defence witnesses, as well as 
photographic evidence, indicated that the stereo had not been plugged in.  However, another 
defence expert acknowledged that, although it was improbable, a defect in the transformer could 
have smouldered and caused the fire on a delayed basis.  

On balance, there was good evidence as to motive and opportunity, but the cause of the fire was 
less clear.  The facts in Theriault v. Federation Insurance Co. of Canada22, a case from New 
Brunswick, were not dissimilar. As to motive and opportunity, the evidence was probably even 
stronger than in Hanson v. Safeco. 

The insureds had had an unsettled marriage, living apart from time to time.  They both worked to 
support their six children, Mrs. Theriault working at a store on an hourly basis which varied from 
week to week, and her husband being on workers' compensation from his job as a boilermaker at 
the time.  They had always been "on the edge" financially, living in a house they had purchased for 
$57,400 and which was subject to a $53,000 mortgage.  A few months before the fire that 
destroyed the home, Mrs. Theriault has spoken with an acquaintance about the bankruptcy 
proceedings that he had been involved in, out of "curiosity". 

Within two months of the fire, Mrs. Theriault contacted the local police and requested a meeting.  
She went in, gave a lengthy statement and, as she left, asked whether she would be charged if she 
had not been "involved".  

On a Friday, the insureds had driven into town.  Mrs. Theriault stopped at their insurance agent's to 
make a late premium payment, as they had received notice of default.  They testified that they 
were going to stay with friends that night and only took some personal items with them.  However, 
a neighbour girl and her father gave evidence that approximately six boxes had been loaded into 
the back of the car, and that a kitchen table and chairs were in the trunk.  A friend of theirs, one 
Robert Mosher, house sat for them that evening.  He slept on the floor and awoke in the middle of 
the night because he was cold.  He said he decided to build a fire in the fireplace, and tried using 
two different types of seemingly flammable materials to get the fire started.  On the second try, 
there was an explosion.  He rushed out of the house, grabbing his coat and boots.  The neighbour 
girl testified that his boots were fully laced-up when he came to their door, which seemed strange 
to her.  

The defence also led persuasive evidence as to the cause of the fire.  One expert testified that the 
widespread charring indicated a fire which had not originated in the one spot described by Mr. 
Mosher.  There was evidence that, in addition to varnish and varathane left in the living room, there 
was also gasoline in the closet and on the comforter Mosher had been sleeping on.  What was the 
result?  Notwithstanding all of this evidence, the defence of arson was rejected and the insureds' 
claim allowed.  

22 [1991] N.B.J. No. 418 
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In a third case, Palmer v. Royal Insurance Co. of Canada,23 the plaintiffs, Mr. and Mrs. Palmer 
purchased a commercial property containing a residence for the sum of $110,000.  The purchase 
was financed by a mortgage of $100,000 from Lillart Limited, the third plaintiff as well as a personal 
loan of $10,000.  Insurance coverage was placed with the defendant, Royal Insurance, which 
provided indemnity for loss or damage of building and a building contents and residential personal 
property cover. 

Approximately eight months after the purchase of the property, a fire in the building resulted in the 
building and all its contents to be totally destroyed.  An action for damages and indemnity under 
the fire insurance policy was brought when the insurer refused to indemnify the plaintiffs for the 
loss on the ground that the fire was deliberately set.  Since the defence of arson had been raised, 
one of the central issues in the case was whether the plaintiff set the fire.  The plaintiffs, in turn, 
alleged bad faith against the defendant and sought punitive damages.  The plaintiff mortgagee 
settled its claim prior to trial.  Crane, J. focused his inquiry on whether the cause of the fire was 
incendiary, whether the plaintiffs had a motive to set the fire and whether they had the 
opportunity. 

Although the defence expert, an investigative engineer, found evidence of a significant quantity of 
hydrocarbon oil (which can be a propellant to a fire) in the craft shop located in the building, the 
plaintiff’s expert was able to offer an explanation for its presence on the premises.  Based on the 
evidence, the judge was unable to determine the cause of the fire, so he went on to consider 
motive and opportunity.  The evidence suggested the plaintiffs were in serious danger of insolvency 
at the time of the fire.  Moreover, Crane, J. found there was “unlimited time and opportunity” for 
the husband to “set a fire on the premises with his wife and daughter safely out of danger and 
obstruction.”  They were visiting Mrs. Palmer’s grandmother, and the location of the property was 
approximately 1000 yards from the closest neighbour.  In the end, the evidence was neither 
sufficient to establish a particular case nor did it support the theory of arson.  As such, the plaintiffs 
were entitled to indemnity.  However, the bad faith claim against the defendant insurer was 
dismissed as the judge found there was a reasonable basis to decide the case and to have the case 
tried. 

Suffice it to say that these types of cases are very fact specific and the results very difficult to 
predict. 

3. Fraud Denials and Bad Faith Judgments 

There was a “reasonable basis” for the defendant insurer in Palmer to decline the plaintiff’s claim 
for indemnity and no punitive damages were awarded for bad faith.  However, in light of a recent 
decision from the Supreme Court of Canada and subsequent Court of Appeal decisions, it is 
essential for defendant insurers to be aware of how fraud denials can often backfire into bad faith 
judgments. 

23 [1995] O.J. No. 82 
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In Whiten v. Pilot Insurance Co.24, the Supreme Court of Canada held that in addition to the 
contractual obligation to pay the claim, the insurer was under a distinct and separate obligation to 
deal with its policyholders in good faith.  It was held that a breach of a contractual duty of good 
faith was independent of, and in addition to, a breach of a contractual duty to pay a loss.  The jury 
initially awarded an astounding award of $1,000,000 in punitive damages. The Court of Appeal 
reduced that amount to $100,000, but ultimately, the Supreme Court of Canada restored the jury’s 
award. 

In Whiten, the plaintiffs discovered their home was on fire just after midnight in January 1994.  The 
husband and wife fled their burning home along with their daughter.  It was freezing cold and minus 
18 degrees Celsius, but they fled the burning house wearing only their night clothes.  In fact, the 
father even gave his daughter his slippers and suffered severe frostbite to his feet.  The fire ended 
up consuming their house and completely destroying all of its contents.  The insurer, Pilot Insurance 
Co. only made a one-time payment of $5,000 for the family’s living expenses and covered their rent 
for a couple of months before cutting off the rent without notice.  The insurer not only refused to 
make any further payments, but also alleged that the insured was guilty of arson.  Evidence at trial 
was at best meagre.  In fact, Pilot’s own insurance adjuster and investigators’ opinion was that at 
most, the fire may have been accidental.  The jury awarded $318,252 in compensatory damages 
and $1,000,000 in punitive damages, which, as mentioned above were upheld by the Supreme 
Court of Canada.  

A number of principles arising from Mr. Justice Binnie’s majority decision should be noted: 

• Punitive damages are awarded in exceptional cases for malicious oppressive and 
high-handed misconduct that offends the court’s sense of decency and should be 
awarded with restraint.  

• However, an insurer may be liable for punitive damages, for breach of its obligation 
to act in good faith in dealing with its insured, where such damages are rationally 
and proportionally connected to the goals of retribution, deterrence and 
denunciation. 

• None of the common law jurisdictions have adopted a fixed cap or fixed ratio 
between compensatory and punitive damages. 

• If an insurer has any doubt about the facts giving rise to a claim for punitive 
damages in the statement of claims, the insurer should apply for and is entitled to 
particulars. 

Although Mr. Justice Binnie noted that he would not have awarded $1,000,000, the amount was 
nonetheless within the “rational” limits.  

24 [2002] S.C.J. No. 19 
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A recent case decided by the Ontario Court of Appeal which deals with a similar award is Plester v. 
Wawanesa Mutual Insurance Company.25  In this case, the Plesters owned a furniture store that 
burned down because of a fire.  Wawanesa, the insurer denied their claim on the basis of arson, 
alleging that their store was “doomed to fail” financially, which established their motive to burn the 
store down.  Also, relying on the opinion of an engineer, Wawanesa alleged that the fire had started 
in three different places.  The insureds provided their own witnesses who testified that there was 
no financial motive and that the fire had started in one spot instead of three.  The trial judge 
allowed the insureds to call evidence in support of their good character and the insurer’s financial 
position.  Moreover, the trial judge allowed evidence of a pre-trial settlement offer made by the 
insurer’s claims examiner to settle the claim for 50%.  The jury was not convinced of the arson 
allegation and awarded damages for the loss of contents, damage to the store, business 
interruption, $175,000 in aggravated damages and $350,000 in punitive damages. 

Upon appeal, the Court of Appeal held that the trial judge should have instructed the jury that the 
offer to settle was without prejudice and should not factor into the assessment of whether to 
award punitive damages.  However, despite the common rule that character evidence is 
inadmissible, the trial judge was right to allow such evidence to be admitted because the case 
involved an allegation of arson.  The court held that Wawanesa’s financial position should not have 
been admitted.  There was sufficient evidence upon which to base an award of punitive damages 
and although the award of punitive damages was larger than what it would have awarded, it did not 
“shock the court’s conscience.”  Evidence submitted by the insurer “did not pass much beyond 
suspicion,” which is not sufficient to succeed on an arson defence. 

The case serves as a warning for defendant insurers that denials of claims and fraud allegations can 
backfire and ultimately result in large bad faith judgments against the insurer. 

4. What To Look For  

Whether an adjuster or claims examiner suspects that a loss was deliberate, or that the proofs of 
the same are false or fraudulent, each of the following factors should be considered in evaluating 
the claim:  

1. matters pertaining to the insurance coverage itself;  

2. the insured's possible motives for deliberately damaging or destroying his own 
property- i.e. financial or otherwise;  

3. the insured's behaviour;  

4. the documentation in support of the claim- i.e. proofs of loss etc.; and  

5. the physical evidence. 

25 [2006] O.J. No. 2139 
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a. Insurance Coverage Matters  

A classic example of suspicious changes in coverage is Brittner.  In that case, the plaintiffs paid 
$42,500 for an old building which they used as an arcade.  On May 1, 1981 they obtained $50,000 
of coverage on the building.  Twelve days later coverage was increased to $75,000, and three 
months later, in August, 1991, it was increased again, to $105,000.  The increase was justified at 
trial by reference to improvements having been made to the building, which was destroyed by fire 
on January 11, 1982.  

The Tumbers Video case also offers a useful example of the types of things that adjusters and claims 
examiners should look for when determining whether or not a claim is fraudulently made.  With 
respect to the inflated claim for damaged carpets noted above, Maczko, J. conceded that claiming 
new rather than depreciated value "is the kind of mistake a person might make if they did not know 
the terms of the policy."  However, the evidence was that Mr. Tumber had called his insurance 
agent shortly before the fire.  The agent had explained that property only provided coverage for 
actual loss, that is, depreciated values.  He said that Mr. Tumber appeared to understand this, and 
that he also pointed out the business was, in fact, underinsured.  As a result, the Judge was able to 
draw the conclusion that Mr. Tumber knew that he could only claim depreciated value, such that 
the claim in his proof of loss for new carpets was not an honest mistake, but deliberately inflated.  

Although by no means exhaustive, the following is a list of things to look for regarding the insured's 
coverage:  

1. Whether insurance had been placed only a short time before the loss;  

2. Whether the amount of coverage was increased during the period before the 
loss;  

3. Whether coverage had been expanded by adding endorsements shortly 
beforehand;  

4. If the insured contacts the agent to confirm existence or extent of coverage in 
the period just before the loss;  

5. If the insured is unusually sophisticated as to the claims process, or uses 
insurance terminology; and  

6. If the goods or premises were over-insured. 

b. Motive for Fraud  

Money is the root of all evil, so it is said.  Certainly, financial difficulties or plain greed are by far the 
most common motivating factors behind insurance fraud.  
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In Brittner, an admitted arsonist testified, among other matters, that the plaintiff had told him that 
the arcade "was costing him money and was a headache".  The arsonist also testified that the 
plaintiff offered him money to burn the arcade, but that he was in jail when the building was 
destroyed by fire.  This is just one example of the type of evidence that can be uncovered in support 
of a defence of fraud. 

Other indicia that the insured might have been motivated to deliberately cause his own loss, or to 
submit fraudulent proofs, are as follows:  

• marital difficulties, including recent separation or divorce; 

• change in financial circumstances, including loss of employment; 

• general financial difficulties; 

• heavy debt load;  

• operating losses;  

• cash flow problems, including pressure from creditors; 

• high levels or slow movement of inventory; 

• obsolescence of equipment or inventory; 

• high overhead, including mortgage and/or lease obligations; 

• existence of multiple creditors, especially with security against premises or goods; 

• business, premises or contents for sale at the time of the loss; 

• business or home recently purchased; 

• disagreements between principals; and 

• age or illness of key personnel. 

c. Insured's Behaviour  

The following types of behaviour by the insured, either before but particulary after a loss, may also 
be indicative of fraud:  

• being overeager for a quick settlement;  

• willingness to settle for an amount substantially less than that claimed in the proof 
of loss;  
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• early complaints regarding delays in adjusting the claim;  

• an aggressive posture, including quick assertions of "bad faith";  

• difficulties in contacting the insured by telephone or mail;  

• insured handles all business in person;  

• previous and particularly similar loss history, and 

• coincidental absence of insured, family members or pets at the time of the loss. 

In Palmer, there was evidence that the plaintiffs were in serious danger of insolvency at the time of 
the fire.  This, along with the fact that the wife and child were out of the house when the fire 
occurred caused Crane, J. to note there was “unlimited time and opportunity” for the husband to 
‘set a fire in the premises with his wife and daughter safely out of danger and obstruction.”  
Although in the end, as mentioned above, the evidence was neither sufficient to establish the case 
nor the defence. 

d. Documentation of Claim  

Two of the cases mentioned above indicate the extremes of documentation in support of a claim 
which may suggest that the proofs are fraudulent.  In Dorosh, the insured was unable to produce 
any proof of purchase of the compact disc player.  In Brittner, by contrast, the insured submitted 63 
invoices for labour and materials with respect to renovations which had been performed to a 
building which was subsequently destroyed by fire.  An experienced contractor testified that many 
of the invoices contained greatly inflated charges for labour.  It was also established that some of 
the invoices had been prepared after the fire, and the plaintiff eventually admitted that others were 
in relation to work on another building entirely.  

Some of the other types of things that adjusters and claim examiners should be on the lookout for 
are:  

• amounts claimed in round numbers;  

• loss claim includes large amounts of cash;  

• inability to provide credit card records, especially for large or recent purchases;  

• credit card receipts with incorrect or no approval code;  

• lack of invoices or proofs of purchase, especially for recent purchases;  

• unusual number of recent purchases;  

• frequent claims with respect to cash purchases;  
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• over-documentation, with receipts for every and especially old purchases;  

• incomplete documentation for expensive items, particularly where minor items are 
over-documented;  

• blank receipts - i.e. without store logo;  

• receipts from same supplier numbered in sequence, especially in wrong date order;  

• one receipt with different handwriting or typefaces;  

• invoices without appropriate or correct provincial and federal taxes;  

• loss includes large number of family heirlooms;  

• inconsistency between amount of loss reported to police or fire department and 
that claimed in proofs of the loss;  

• loss includes numerous scheduled or appraised goods;  

• loss of primarily seasonal inventory, after the selling season – for example, a ski 
store which burns in the Spring;  

• claims for unusual items, relative to the insured's financial situation or lifestyle; and  

• questionable losses – for example, a fur coat on a trip to Hawaii. 

e. Physical Evidence  

A picture can be worth a thousand words, and proper photographic documentation of the scene of 
the loss may enable insurers to deny fraudulent claims in the tens of thousands of dollars.  For 
example, in Tumbers Video, it was readily apparent that the sign hanging outside the premises was 
not damaged, that the office furniture had nothing more than a thin layer of soot, and that the 
tools, vacuum cleaner and kitchen items that were claimed were also undamaged by the fire. 

Similar things to look for include:  

• fire department reports cause as incendiary, suspicious or unknown;  

• lack of physical debris after the fire, especially non-combustible items such as 
jewellery;  

• no signs of forcible entry- i.e., regarding theft claims;  

• absence of expensive items, such as antiques or audio-visual equipment;  

• absence of items usually found in a business or home, such as: 
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• kitchen: appliances or normal foodstuffs;  

• living room: audio-visual equipment, record, tape or compact disc collections, 
furniture;  

• bedroom: jewellery, toys;  

• garage: garden or woodworking tools, bicycles, sporting goods;  

• business or office: furniture or equipment, written records;  

• absence of personal effects, such as family pictures or photo albums;  

• damaged property discarded by the insured immediately after the loss;  

• building in deteriorating condition or bad neighbourhood;  

• fire occurred after hours or on weekend or holiday;  

• alarms or sprinklers failed to work; and  

• lack of security measures for business. 

III. PROPERLY INVESTIGATING CLAIMS  

As with identifying fraudulent claims, the starting point for any discussion of proper investigation is 
the applicable Insurance Act, and specifically Section 25 of the B.C. legislation, as follows:  

Insurer to furnish copy of application and form for claim  

25. (1) It is the duty of an insurer to furnish the insured or the 
beneficiary on request  

(a) with a true copy of the application or proposal for insurance 
and the policy, and, 

(b) immediately on receipt of the request and in any event not 
later than 60 days after receipt by it of notice of a loss or 
claim under the contract, with printed forms on which proof 
of the loss or claim may be made.  

 (2) The insurer, by furnishing forms to make proof of loss, must 
not be taken to have admitted that a valid contract is in force or that the loss in 
question falls within the insurance provided by the contract.  

 (3) An insurer who neglects or refuses to comply with subsection 
(1) commits an offence. 
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Although Section 25 imposes a duty on an insurer to furnish proof of loss forms within 60 days of 
notice, this is really a blessing in disguise.  That is because the proof of loss form is the single 
greatest investigative tool that an adjuster or claims examiner has at his or her disposal.  Not only 
will a properly completed proof of loss provide the first and best evidence of a fraudulent claim, but 
the process of obtaining such information from the insured is the principal means by which the 
insurer discharges its over-riding duty of "good faith and fair dealing".  

The doctrine of "good faith" and recent decisions involving "bad faith" allegations against insurers 
seem to be a source of great concern in the industry.  As noted above and as Whiten and Plester 
indicate, “bad faith” allegations against insurers have the potential to result in rather large bad faith 
judgments and punitive damages awarded against insurers.  However, this simply does not have to 
be.  As with most things in life, it is the "golden rule" which offers us almost all of the guidance. In 
the context of any claim, whether legitimate or fraudulent, do unto the insured as you would have 
the insured do unto you.  This is particularly so with respect to the completion of proofs of loss.  

1. Applying the "Golden Rule"  

The following guidelines may assist adjusters and claims examiners in following the "golden rule" 
throughout the claims process, and therefore avoiding or successfully defending any allegations of 
"bad faith":  

• furnish a blank proof of loss form immediately upon receiving notice of a claim;  

• initiate and complete your investigation in a timely manner;  

• be objective: weigh all of the evidence (whether inculpatory or exculpatory), and 
disregard any subjective opinions which you might have of the insured);  

• obtain the insured's permission to enter his or her property for the purpose of 
inspecting physical damage to premises, equipment or goods;  

• as appropriate, interview neighbours, business associates or other witnesses, 
maintaining an objective and non-judgmental attitude throughout; and  

• remember that your investigative report may well be produced in legal proceedings, 
either for "bad faith" or otherwise arising out of a denial of the claim. 

2. Completion of Proofs of Loss  

Proofs of loss are frequently returned unsworn, without a properly detailed inventory of property, 
or otherwise incomplete.  Regardless of whether a claim is suspicious or not, incomplete proofs of 
loss should be promptly returned, together with clear and detailed written reasons as to why, and 
what is expected of the insured, in addition to further blank forms.  More often than not, these 
efforts will be appreciated by the insured and the requested information and documentation 
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provided.  If not, and some of the wrong "signals" start being sent, this may be the first indication 
that the claim is indeed fraudulent.  

The process that has just been described should be repeated, as necessary, until the proof of loss 
has been completed to the reasonable satisfaction of the insurer.  Even if, after this process, the 
insured's valuation appears to be high, the claim may still be resolved short of legal proceedings.  
This would be by proceeding at an early stage with the appraisal which is now mandated under 
Statutory Condition 11, that is, if the insured's values are not so far out of line as to indicate a fraud.  

Appraisal 

11. In the event of disagreement as to the value of the property insured, 
the property saved, or the amount of the loss, those questions must be 
determined by appraisal as provided under the Insurance Act before there can 
be any recovery under this contract, whether the right to recover on the 
contract is disputed or not, and independently of all other questions; but there 
is no right to an appraisal until a specific demand for it is made in writing and 
until after proof of loss has been delivered. 

It is also important to bear in mind the following provision of the B.C. Insurance Act:  

Limitation of actions  

22 (1) Every action on a contract must be commenced within one year 
after the furnishing of reasonably sufficient proof of a loss or claim under the 
contract and not after.  

 (2) An action must not be brought for the recovery of money payable 
under a contract of insurance until the expiration of 60 days after proof, in 
accordance with the contract  

(a) of the loss, or 

(b) of the happening of the event on which the insurance money 
is to become payable, or of such shorter period as may be set 
by the contract of insurance. 

Two points arise out of Section 22 and its equivalents in other provinces.  First, not only does the 
early furnishing of proof of loss forms promote the spirit of good faith between insurers and 
insureds, but the earlier that proofs are properly completed the sooner that this one year limitation 
period will begin to run.  Second, until the proofs are properly completed, the insured will be barred 
from bringing an action under the policy for at least 60 days unless a shorter period is set by the 
contract of insurance.  This should provide ample time to either settle the claim or proceed by way 
of the now mandatory appraisal under Statutory Condition 11.  

The following considerations should also be borne in mind with respect to the completion of proofs 
of loss:  
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• the proof must be sworn (i.e."verified by statutory declaration") because, otherwise, 
it does not create a statutory defence of fraud under Condition 7;  

• if a proof of loss is considered to be fraudulent, the original should be retained on 
your file and a photocopy returned to the insured, along with an appropriately 
detailed denial letter;  

• whether or not it is considered to be fraudulent, the original of any incomplete 
proof, together with an explanatory letter and further blank forms, should be 
returned to the insured, and a photocopy retained on your file for possible use as 
evidence; and  

• whatever you do, insist on completion of proofs before proceeding with any repairs 
or replacement. 

With respect to the last rule, in N & H Contracting Ltd. v. Gordon,26 the insurer permitted repairs to 
proceed on a "cost-plus basis" such that the cost of repair would not be known until after the work 
was complete.  In these circumstances, the B.C. Supreme Court and Court of Appeal both held that 
the insurer had waived or was estopped from relying upon the statutory requirement (i.e. Condition 
6) for the filing of a proof of loss, in order to bar recovery under the policy.  

3. Other Investigative Steps  

Finally, there are some additional steps which insurers should consider taking in their investigations, 
particularly of fire and theft claims.  These include:  

• utilizing the services of the I.C.P.B.;  

• obtaining police and fire department investigative reports;  

• retaining a fire investigation or forensic accountant;  

• involving legal counsel at an early stage - i.e. to assist in the investigation and 
"cloak" the contents of the file with solicitor-client privilege; and  

• last, but by no means least, invoking their rights under sub-paragraphs (1)(c) and (d) 
of Statutory Condition 6 to demand a complete inventory of undamaged property, 
as well as books of account, warehouse receipts, stock lists, etc. 

Although the documents described in the last point above do not form part of the proof of loss and 
therefore any statutory declaration, they can be used to demonstrate that such proofs or 
declarations were in fact false.  

26 [1990] B.C.J. No. 1798 (B.C.S.C.) 
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IV. DENYING CLAIMS  

There is a time and place for everything, and this includes denying fraudulent claims.  As has been 
emphasized, a completed proof of loss is critical to the successful documentation and defeating of 
fraudulent claims.  

1. When to Deny  

However, once liability has been denied, the insured is relieved of its obligations to properly 
complete and swear a proof of loss.  Likewise, the inquirer relinquishes its rights to demand an 
inventory of undamaged property etc., under sub-paragraphs(1)(c) and (d) of Condition 6.  All of 
this is because the insurer is taking the position that the contract is at an end, such that the insured 
is entitled to do the same.  The result is that a premature denial will deprive the insurer of the very 
evidence which it would seek to adduce in support of a defence of fraud.  

In addition, careful consideration should be given to the making of advance payments pursuant to 
interim proofs of loss.  In Gore Mutual Insurance Co. v. Bifford,27 the insurer paid a total of 
$80,128.42 as reimbursement for general cleanup and debris removal, as well as full indemnity for 
loss and damage to the dwelling, outbuildings, pool, shrubs and additional living expenses, as a 
result of a fire.  That same day, the insured presented a schedule of loss showing the total 
estimated replacement cost of the contents, in the amount of an additional $68,047.00.  A further 
interim proof of loss was provided, including two false invoices indicating furniture purchases of 
approximately twice the amount actually paid.  However, as it was only the contents proof that was 
fraudulent, the insurer was not entitled to recover the prior "innocent" payments in respect of 
cleanup, repairs dwelling and additional living expenses.  

2. How to Deny - Applying the "Golden Rule" (cont'd)  

With respect to "good faith/bad faith", the following additional guidelines should also be borne in 
mind:  

• a claim should only be denied on the basis of objective facts, and not any subjective 
"feelings" about the file;  

• the decision to deny a claim should therefore only be made after the completion of 
an appropriately thorough investigation;  

• the basis for the denial must be disclosed to the insured, particularly in cases of 
alleged fraud; and  

• if further information comes to light which casts doubt on the grounds for a denial, 
the insured must be prepared to reopen its investigation.  

27 [1985] B.C.J. No. 2879 (B.C.S.C.), affirmed in [1987] B.C.J. No. 2221 (B.C.C.A). 
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In Lieber the insured’s residence was broken into and his property was stolen.  Through dealings 
with the adjuster, the insured learned that certain business equipment that was stolen was not 
covered by his policy.  This led the insured to exaggerate the number of his stolen compact disks 
and their value, since they, unlike the business equipment, were covered under the policy.  In 
support of this, the insured went as far as to get letters from friends attesting to the size of his CD 
collection.  The insurer conducted a thorough investigation and expended considerable effort in 
investigating the claim.  Eventually, the insurer became aware of the fraud through the insured’s 
confession.  The adjuster had been skeptical for some time before the eventual confession. Based 
on the acts of fraud, the insured denied coverage, but the insured argued the insurer never 
terminated the policy so this was not possible.  The court held that the false information, which 
amounted to fraud, resulted in the insured forfeiting his claim under the policy as the contract was 
one of good faith on the part of both parties.  The court stated it was bound by Britton, in that “if 
there is wilful falsehood and fraud in the claim, the insured forfeits all claim whatever upon the 
policy.” 

V. DEFENDING FRAUDULENT CLAIMS AT TRIAL  

If the only thing that the insurer is successful in proving at trial is that the insured made an innocent 
misrepresentation in part of the proof of loss, then only that part of the claim will be denied.  In 
order to vitiate the entire claim either fraud or wilful falsehood must be established, or the judge 
must be convinced that the alleged loss simply did not occur.  

The main issues in these types of cases are as follows:  

• the test for fraud, as opposed to negligence;  

• the burden of proof with respect to fraudulent insurance claims;  

• the insurer's standard of proof; and  

• the credibility of the insured.  

• However, issues may also arise with respect to the applicability and scope of 
Statutory Conditions 6 and 7 and, in the alternative, allegations of "common law" 
fraud.  

1. The Test for Fraud  

As was recognized in Tumbers Video, and many other cases, the test for fraud, as opposed to mere 
negligence, is as follows:  

"... fraud is proved when it is shown that a false representation has been made: 

(1) knowingly, or  

(2) without belief in its truth, or  
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(3) recklessly, carelessly whether it be true or false." 

Further, any such fraud must be material to the claim.  

And what is the test of materiality, in this context?  It is that the allegedly fraudulent statement 
must have been:  

"capable of affecting the mind of the insurer, either in the management of a 
claim or in deciding to pay it." 

In Kenworth v. Commonwealth Insurance Co.28, the Chief Justice stated: 

“I believe a fraud or wilfully false statement about the quality or condition of 
the insured property the subject of the claim which is capable of affecting the 
mind of the insurer, regarding the claim must be material.” 

The test was not met where, for example, the insured omitted to disclose a lien against a vehicle 
which the insured had a duty to search for itself.  However, it was met (but only on appeal) where 
the insured fraudulently backdated an inspection report to comply with a maintenance warranty in 
an endorsement to a policy.  

Some other examples of cases where the test for fraud was met have been given above.  Others, as 
well as some unsuccessful fraud defences, will follow shortly.  

2. The Burden of Proof  

There is an initial and over-riding burden on the insured to prove its loss.  In other words, before 
dealing with the cause of a loss (i.e. whether it was legitimate or not), the court must determine 
whether, in fact, any loss has actually been sustained.  Although this is often overlooked, the law is 
quite clear that, regardless of the high standard of proof for fraud by insurers, insureds must, on a 
balance of probabilities, prove that the loss in fact occurred and the value of the loss.  Mere notice 
of the loss is insufficient. 

Who has the burden of proving fraud?  As is often the case, it depends.  At the beginning of any 
trial, the burden will be upon the insurer, as the party alleging the fraud, to prove this defence.  
However, once the insurer satisfies the judge that portions of the claim are false or exaggerated, a 
presumption of fraud is established, and the onus shifts to the insured to rebut this presumption 
with evidence of honest belief or bona fides.  

For example, in Petracek v. Wawanesa Mutual Insurance Co.29, a farmer's action for theft of grain 
from a hopper bin was dismissed on a simple balance of probabilities, without even considering the 
insurer's allegations of fraud.  Barclay J. ruled that the insured had failed to prove that any grain 

28 (1990), 46 C.C.L.I. 27 
29 [1993] S.J. No. 632 (Q.B. Sask) 
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was stolen.  In doing so, the Judge relied upon the following passage from Shakur v. Pilot Insurance 
Co.30, a decision of the Ontario Court of Appeal:  

"It is fundamental insurance law that the burden of proof rests on the insured 
to establish a right to recover under the terms of the policy. In this case, the 
burden rested on the respondent[insured] and remained on the respondent to 
prove on the balance of probabilities that a theft of her jewellery had occurred. 
That the appellant [insurer], in denying the allegation of theft, impliedly alleged 
that the respondent was fraudulent in putting forward the claim in no way 
shifted the basic burden of proof resting on the respondent [insured]." 

Much the same reasoning was applied in Palen.  There, the Court found that the insured's claim for 
theft and burning of his car was not proven.  That is, the car was burnt, but by, or on behalf of, the 
insured.  And it had not been stolen.  It was therefore unnecessary for the insurer to prove fraud, 
according to the usual high standard.  

However, while the above stated is generally the case, there is some confusion in the law with 
respect to the issue of the burden of proof.  This confusion was reflected in two recent cases, one 
from B.C. and the other from Ontario.  The courts in the two provinces arrived at two different 
results. 

In Bevacqua v. ICBC,31 the insured claimed indemnity for loss by theft and damage by vandalism 
under a policy of motor vehicle insurance from ICBC.  The Court of Appeal found the trial judge had 
erred in holding that the burden to prove he was not involved in the vandalism and did not know 
who stole his car and caused the loss, was on the insured.  There was nothing in the “insuring 
agreement” contained in the policy to suggest that the burden was on the insured to prove he was 
not the perpetrator or that he did not procure a loss.  Therefore, the court held: 

“An insured looking at the terms of his comprehensive coverage would 
reasonably expect that a claim under this head [vandalism], as for one under 
his fire, collision or other specified peril would be subject to the same 
fundamental rules, namely that he had the burden of proving a loss falling 
within the coverage alleged, and that the insurer would bear the burden of 
proving intentional conduct on his part amounting to fraud.” 

The Court of Appeal ordered a new trial to be held based on its conclusion of burden of proof. 

The Ontario case, Coates v. Allstate Insurance Co. of Canada,32 involved similar facts as Bevacqua, in 
that the insurer refused to make a payment to the insured to cover his stolen motorcycle.  The 
insurer alleged that Coates was himself involved in the theft.  Moreover, Allstate declined to pay on 
the bases of a material misrepresentation made by Coates when he obtained coverage.  The only 
evidence from Coates at trial was his own testimony.  He testified that his motorcycle was stolen 
from a laneway where he had parked it for approximately 20 minutes while he went to meet a 
friend at a café.  The key defence witness was Mr. Showers, an insurance agent at Allstate who had 

30 [1990] O.J. No. 1613 
31 [1999] B.C.J. No. 2178 (B.C.C.A.) 
32 [2002] O.J. No. 80 (S.C. Ont.) 
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filled out the insurance application for Mr. Coates, but did not seem to have any specific 
recollection of what occurred when Coates completed the form.  

Molloy, J. found Coates lacked credibility, stating simply, that he “is not an honest person.”  Due to 
the difficulty of the evidence from the two main witnesses, Molloy, J. held that the “burden of proof 
will play a more pivotal role in the final determination than is often the case. 

The court held that “given Mr. Coates’ track record, the many discrepancies in his evidence and his 
demonstrated willingness to lie when it suits his purpose, [the court was] not in a position to say 
that something is more likely to have happened solely because Mr. Coates says it is so.”  However, 
that was not enough to find him guilty of fraud.  The insurer was not successful in establishing its 
allegation of misrepresentation.  However, in the absence of any evidence, the insurer did succeed 
in its allegation that Mr. Coates himself engineered the theft in the sense that the court was not in a 
position to conclude that the motorcycle was stolen and the insurer was not able to prove his claim. 

In summary, the B.C. Court of Appeal has held that an insured who claims indemnity under a policy 
of insurance for damage by vandalism need only prove the loss and coverage.  If the insurer denies 
the claim based on an allegation of fraud, the onus of proof shifts to the insurer.  In Ontario, a 
different approach was followed, placing a somewhat higher burden on the insured to prove his or 
her case before the burden is shifted to the insurer.  Needless to say, the answer to the question of 
who bears the burden to prove fraud, is certainly, “it depends!” 

3. The Standard of Proof  

What then is the standard of proof for fraud?  This has been expressed by more judges of more 
courts in more ways than one would care to imagine.  In general terms, the uncertainty is to 
whether the usual civil law test of "the balance of probabilities" (i.e. "more likely than not") applies.  
This is because some would say that, where allegations of arson, fraud or other criminal conduct are 
being made, the test should be the criminal one of "beyond reasonable doubt" (i.e. no other cogent 
explanation).  

Suffice it to say that the courts take a flexible approach to the standard of proof in cases of alleged 
insurance fraud, which usually approaches the criminal standard.  Canadian courts generally 
acknowledge that the test is the civil one (i.e. on a balance of probabilities and not criminal (i.e. 
beyond a reasonable doubt).  However, they also acknowledge that the standard of proof or 
"degree of probability [must] be commensurate with the gravity of the [allegations]" (as established 
by the Supreme Court of Canada in Continental Insurance Co. v. Dalton Cartage Co.).33  

The two arson cases referred to above, namely Hanson and Theriault v. Federation Insurance Co., 
offer as good an indication as any as to the unpredictability of the results in these cases, given such 
a flexible test for fraud.  

33 [1982] S.C.R. 164 

{FLG-00098513;1} 31 

                                                           



However, one other instructive example is found in Nikka Developments Ltd. v. Maplex General 
Insurance Company34.  In that case, Owen-Flood, J. found that the public adjuster had indeed been 
"sloppy" and "incompetent" in dealing with salvage values and the proof of loss generally.  
However, the items of salvage that may have been improperly included in the proof were relatively 
"trivial".  The Judge therefore held that the insured had failed to prove a misrepresentation made 
knowingly without a belief in its truth or recklessly without regard to the truth.  In other words, it 
was not fraudulent or wilfully false.  

Another example is Brooks v. ICBC35 In that case, the insured swore an initial proof which valued his 
stolen vehicle at $25,000.  When ICBC lost that proof, and the insured became angry that they had 
yet to pay his loss, he swore another one, stating a value of $40,000.  Bouck, J. held that the latter 
and higher value was not a "wilfully false" statement, because the insured had no fraudulent intent.  
The insurer was trying to negotiate a lower payment, and the insured had asserted the higher value 
in a "fit of pique" and in an attempt to "goad" ICBC into action. 

In El-Ash v. Traders General Insurance Co.,36 the Ontario Supreme Court followed Shakur as an 
authority for the proposition that an insurer, whose car was allegedly stolen and damaged, had to 
prove on a balance of probabilities that the vehicle was stolen and the court stated that the insurer 
also had to prove its counter-claim of alleged fraud against the insurer on a balance of probabilities, 
“but to a degree higher than required to prove a claim of civil negligence, as per the principle stated 
in Continental Insurance Company v. Dalton Cartage Company.” 

In El-Ash, the insurer had purchased a vehicle and was in possession of the only key to the car.  He 
brought an action against the insurer to recover proceeds under his policy.  The insurer counter-
claimed, alleging fraud.  Manny El-Ash, the insurer, had the only key to the vehicle.  Although he 
was not a credible, he had an alibi, who, according to the judge, had no reason to perjure herself.  
Not only did the insurer fail to prove his claim on a balance of probabilities, the insurer also failed to 
prove on a balance of probabilities that a fraud had been committed.  Given the strict standard of 
proof and the alibi evidence, the court held that it was unable to find that fraud had been proved 
on a “balance of probabilities to a degree appropriate to an allegation of the commission of a 
criminal offence.” 

And how will the insurer's counsel be able to meet this high standard of proof at trial?  With skill, 
ingenuity and plain hard work.  But, perhaps even more importantly, as a result of a through claims 
investigation, documented by complete and detailed proofs of loss, photographic evidence and 
thorough witness statements, and reports from the I.C.P.B. and other sources.  

Nevertheless, as noted above, the test for some types of fraudulent claims is effectively on a simple 
balance of probabilities.  This is because, with respect to claims for non-existent property or items 
alleged to have been located at the scene of the fire or theft (but actually were not), the insurer can 

34 [1993] B.C.J. No. 468 (B.C.S.C.) 
35 [1994] B.C.J. No. 136 (B.C.S.C.) 
36 [2001] O.J. No. 3335 
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win at trial if it can convince the judge that it is more likely than not that the alleged property was 
not, in fact, lost.  

4. Credibility  

Almost inevitably, the result in true fraud cases will turn on the credibility of the insured. Tumbers 
Video, and three other B.C. decisions, are cases in point.  

Mr. Tumber did a lot more than just claim for video tapes and recorders that were out on rental at 
the time of the fire.  Previous to that, in 1988, he had been convicted three times with respect to 
three separate incidents of fraudulently duplicating and distributing video tapes.  He also wrote a 
letter to the authorities, in an effort to acquire immigration status for a family member, indicating 
that his father was a shareholder in his company and had loaned it approximately $90,000.  At trial, 
however, he was emphatic that his father was neither a shareholder nor a creditor of the video 
store.  He also denied ever having been involved in illegal duplication of tapes.  

With respect to the fire itself, he testified that he did not remove any documents or papers from 
the store after the fire.  However, an employee of the restoration contractor gave evidence that he 
observed Mr. Tumber in his office at the store and heard him say that "he needed his statements 
and records".  He also saw Mr. Tumber going through the drawers of his desk, taking papers out of 
his filing cabinet, placing them in a cardboard box and leaving the store by the back door with the 
cardboard box in his hands and placing it in the trunk of his car.  

Two other cases are Mohammed v. Canadian Northern Shield Insurance Co.37 and Mohammed v. 
Elite.38  Both involved allegations of arson and fraud, but only one of the two Messrs. Mohammed 
had the denial of his claim upheld at trial.  

In Mohammed v. Elite, there was ample evidence that the quantity of goods allegedly destroyed in 
the fire simply could not have existed.  There were stories of impossible amounts of clothing and 
personal effects being jammed into suitcases with equally impossible numbers of people crammed 
into one car from the airport when the insured's family arrived from Pakistan.  There was allegedly 
gold jewellery under a bed in an upstairs bedroom, of which there was no sign after the fire.  
However, the Koran, which had been in a cupboard, survived unscathed.  The insured said that Allah 
would not let the Koran burn.  The standard size freezer had allegedly been filled with 480 pounds 
of beef, two fish, 95 pounds of chicken, 30 pounds of butter and margarine, $60 worth of 
vegetables, 20 loaves of bread and 4 dozen buns. 

Moreover, however, there was, in the words of defence counsel, a "plethora" of contradictions and 
inconsistencies in the insured's evidence.  This was even though Thackray, J. expressed sympathy 
for the cultural problems faced by these people, being unsophisticated and having immigrated from 
a distant land.  Among other matters:  

37 [1994] B.C.J. No. 1940 (B.C.C.A) 
38 [1993] B.C.J. No. 642 (B.C.S.C.) 
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• one member of the household, Bashir Mohammed, failed to disclose his claims 
records to the agent; 

• when claiming for the loss, Bashir also said that the cow had been purchased from 
Scott's Meats, for cash, and that Scott's would have not record of the sale;  

• however, when pressed further he recanted and admitted that he did not know how 
the records where kept by Scott's;  

• Bashir also testified that he and a second member of the family, Ghafoor, went to 
two stamp stores after the fire to establish the value of a lost collection;  

• however, a third member, Nazir, said that it was he and Ghafoor who had gone to 
the stores (with which Ghafoor agreed), but Bashir said this was impossible because 
Nazir was in Pakistan at the time;  

• Bashir's wife, Bashiran, testified that the family spent 105, 000 rupees on purchases 
to bring to Canada; and  

• although this was consistent with the evidence of the others, one of her affidavits 
stated that the purchases totalled only 55,000 rupees - her explanation for the 
discrepancy was that she said that she forget about the jewellery. 

The conclusion the Judge reached, by the end of the trial, was that the entire family had tailored 
their evidence to fit that given earlier by others.  

The facts in that case are to be contrasted with Mohammed v. Canadian Northern Shield (supra), in 
which allegations of fraud were rejected.  The insureds in this case were also immigrants, and their 
proof of loss similarly contained many duplications and possible exaggerations.  However, two 
additional factors were also operative.  

First, the insureds retained a public adjuster to assist them in making their claim.  Although 
Lamperson J. expressed "serious reservations about the quality of the adjuster's work", he did not 
think that the insured's adjuster was a party to any fraud and concluded that, although there were 
some unanswered questions, the insurer had not discharged the burden of proof upon it.  Second, 
the insurer's adjuster may have inadvertently confused the matter.  The first proofs of loss had for 
example, claimed for categories of items such as "men's suits" rather than being specific and stating 
the number or style of suits.  The insured responded to the adjuster's request for particulars by 
simply adding a second proof of loss, with information additional to the first, and submitting the 
entire package to the insurer.  This, in the Judge's mind, was sufficient explanation for a number of 
the duplications in the claim. In hindsight, the adjuster ought to have returned the second package 
of proofs, and requested that a completely new form be completed. 

Finally, in Hanson the defence of arson was upheld, but that of fraudulent proofs of loss was not.  
As in Mohammed v. Elite, a public adjuster was found to have done an "incompetent job" of 
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preparing proofs of loss and even gave evidence that they were filed on a "negotiation basis" and 
that the values claimed were not intended to be anything other than "preliminary estimates".  
Although the adjuster was found to be not only incompetent but also "naive and lacking in common 
sense", Robinson J. was not prepared to impute any fraudulent intent to his principals, the insureds.  

Other examples of the important role credibility plays in the outcome of cases involving insurance 
claims and allegations of fraud were discussed above under “Burden of Proof” and “Standard of 
Proof:” Coates v. Allstate and El-Ash v. Traders General Insurance Co. 

5. Statutory Conditions 6 and 7 or “Common Law” Fraud 

This paper would not be complete if it did not consider two important underwriting aspects of 
fraudulent claims.  The starting point of this paper was Statutory Conditions 6 and 7.  However as a 
result of two decisions of the Supreme Court of Canada it is now clear that none of the fire 
conditions apply to homeowners insurance or other “multi-peril” policies.  

The cases of KP Pacific Holdings v. Guardian Insurance Co. of Canada39 and Churchland v. Gore 
Mutual Insurance Co.40 came before the Supreme Court of Canada at the same time.  The first case 
involved a claim for loss by fire under an all-risk insurance policy.  The latter case involved a claim 
for a break-in and theft under a multi-peril homeowners’ insurance policy.  In both cases, the 
insurer took the position that the claim was statute barred because it was not brought within the 
limitation period of one year from when the loss occurred prescribed in Statutory Condition 14.  
The insured’s on the other hand argued that all-risk policies fell under the general provisions of Part 
2 of the  B.C. Insurance Act where the limitation period is one year from filing proof of loss.  

In KP Pacific, McLachlin, C.J. reviewed the various approaches which, up until this time, had been 
used when deciding if a the Fire Statutory Conditions applied to multi-peril homeowners’ policies.  
One approach was to read the Statutory Conditions as referring to the nature of the loss that 
actually occurs.  Thus, if the event that triggered the claim was theft, an all-risks policy was 
removed from Part 5 because of the exceptions listed in Section 119.  Another approach was to 
hold that if the non-fire aspects of the coverage were merely incidental, the policy stays within Part 
5; if they were more dominant, the policy was removed from Part 5 and comes under Part 2.  A 
third view was that in a multi-peril policy, all risks covered are incidental to the coverage provided, 
with the result that all are propelled out of Part 5 and into Part 2. 

The court decided not to adopt any of these approaches, as the Insurance Act was never designed 
to incorporate multi-peril policies, but rather was designed when different insurance policies were 
taken out to cover different risks. McLachlin, C.J. concluded that multi-peril policies, like any other 
policy that does not fit into a specific category, is governed by Part 2, the section of general 
application, as any other finding would lead to impractical consequences.  

39 [2003] 1 S.C.R. 433 
40 [2003] S.C.J. No. 25 
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Having decided that the Statutory Conditions of Part 5 do not apply to multi-peril policies, the court 
then addressed the issue of whether the insurer could incorporate them into the policy 
contractually.  The insurer argued that because the contract specified that the limitation period 
from Statutory Condition 14 applied, the limitation period from Part 2 did not.  The court disagreed 
based on the wording of Section 3(a) of the Act which stated: 

(a) “if any section or statutory condition contained in Part 3, 4, 5, 6, or 7 is 
applicable and deals with a subject matter that is the same as or 
similar to any subject matter dealt with by this Part, this Part does not 
apply. 

The court held that this provision does not permit the insurer to substitute harsher terms than 
those provided in Part 2 and that the legislature’s intent was this provision would operate as a floor 
of protection beneath which insurance contracts cannot descend.  If a contract falls within one of 
the enumerated Parts, then that Part is engaged and a different limitation period is provided. 
Otherwise, the insured is guaranteed, at a minimum, the statutory protections contained in Part 2. 

Therefore, KP Pacific and Churchland clearly stand for the proposition that an insurer cannot 
incorporate statutory conditions into a policy which derogate from the insured’s rights as 
proscribed in other parts of the Insurance Act.  Therefore any case prior to this that had held the 
limitation period from Part 5 could be incorporated into a policy is no longer good law.  However 
the court did not address whether an insurer could incorporate the Statutory Conditions into a 
policy when they did not derogate from the insured’s other rights under the Act.  No subsequent 
B.C. court has attempted to answer this question. 

The only case subsequent to KP Pacific and Churchland that attempts to deal with this issue at all is 
Burry v. Donahue.41  Although this case dealt with limitation periods and the decision was based 
mainly on what was said in KP Pacific, the judge. did make some comments that support the view 
that if Statutory Conditions do not apply, they cannot be incorporated contractually.  At paragraph 
58, Easton J. states the following: 

I have some difficulty with the concept that even though (as here) one may find 
that a particular Act does not apply to a multi-peril insurance policy, that the 
insurer can still be caught as it were by a contractual obligation, putting him 
back into the same snare from which he just escaped. Even though Locke, J.A. 
in Dressew [Dressew Supply Ltd. v. Laurentian Pacific Insurance Co42] dismisses 
the argument that this device used by insurers subverts a statutory scheme to 
give the insurer some "relief" (page 14), I have a great deal of sympathy with 
that proposition. It is in my view trying to do through the back door what 
cannot be done through the front door… 

In my view, it is a misapprehension of the law to in essence read into this 
situation an acquiescence to be contractually obligated under what is prima 
facie set up as a legislative statutory framework. I believe that if the statutory 
framework proves to be inadequate, insufficient or ineffective then that should 

41 [2003] N.J. No. 290 
42 [1991] B.C.J. No. 3914 
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be the end of the matter. The insured should not find himself "out of the frying 
pan and into the fire" 

The court held that because the Limitation Act of the province provided for a limitation period, the 
policy could not contractually incorporate another one. 

This case, and the majority of cases dealing with this issue do not necessarily provide an answer to 
whether Statutory Conditions that do not derogate from the insured’s rights under other provisions 
can be incorporated into multi-peril policies.  However, as the court has not yet denied such 
incorporation, all policies of property insurance should include such a provision.  If not, it is 
guaranteed that the insurer will not enjoy any of the benefits of the statutory conditions, including 
those with respect to proofs of loss, or any others, with the exception of a longer shorter limitation 
period than provided in Part 2. 

However, all of this is not to say that an insurer which does not incorporate such conditions as 
contractual terms will be entirely precluded from raising a defence of fraud.  In Anastasov v. Halifax 
Insurance Co.43, the Court of Appeal held that Statutory Condition 7 did not oust and replace the 
wider common law rule requiring good faith and vitiating a claim by reason of fraud.  This case 
involved oral misrepresentation by the insureds that they had actually replaced fire-damaged 
goods, when they had not actually done so.  MacFarlane, J.A. held that was not necessary to show 
that the insurer had actually paid anything in reliance on the false statement.  The claim was invalid 
regardless.  

However, in Tumbers Video, the Court of Appeal has since held that the doctrine of uberrimae fideis 
applies only to the formation of the contract of insurance, and plays no part when it comes to 
allegations of fraud and proof of loss.  Moreover, an insurer which is forced to rely upon the 
common law will not be able to avail itself of the elements of fraud which have been codified in 
statutory conditions 6 and 7.  Specifically, the insurer will have to prove fraud in the traditional 
sense, and will not be able to vitiate a claim solely on the basis of a "wilfully false statement in a 
statutory declaration", as provided for in Condition 7 

6. The Scope of Statutory Condition 7 

It should It should also be noted that Wigmore v. Canadian Surety Co.44 significantly narrowed the 
scope of Statutory Condition 7, where there is more than one insured under a policy.  This case 
involved a claim for flooding of a home.  The husband swore an interim proof of loss based partly 
on a carpet invoice which he knew had been altered.  The adjuster discovered that the invoice had 
been altered, and prepared a second interim proof.  That document was in the husband's name, but 
both Mr. and Mrs. Wigmore swore it.  The wife, however, was completely unaware of her 
husband's fraudulent conduct when she did so. 

43 [1986] B.C.J. No. 1820 
44 [1996] S.J. No. 500 

{FLG-00098513;1} 37 

                                                           



The result was that, although the husband's claim was dismissed, that of the wife (which was also 
for the entire amount claimed) was allowed.  Further, Klebuc J. held that the independent adjuster 
owed Mrs. Wigmore a fiduciary duty, and had breached it by implicating her in the husband's fraud. 

Although the latter ruling is open to serious question (and did not result in a judgment against the 
adjuster because the wife's loss was paid by the insurer, such that no damage was suffered), the 
former is clearly good law.  Statutory condition 7 only vitiates the claim of "the person working the 
[statutory] declaration" in the proof of loss.  As a result, the claim of an innocent insured will not be 
vitiated by the statements of a fraudulent co-insured. 

However the more recent case of Sienema may have widened the scope of Statutory Condition 7 
articulated in Wigmore.  In this case, Mr. Sienema prepared the schedules of loss without consulting 
Mrs. Sienema about the original costs of the furniture and other items.  Mrs. Sienema did not read 
the schedule of loss, but signed it before a notary public.  At trial, she argued that because she did 
not know the contents of the proof, she could not have made the declaration knowingly.  The B.C. 
Supreme Court disagreed.  The court placed heavy reliance on the Ontario Court of Appeal’s 
decision in Sleigh v. Stevenson45 where the court stated the following when considering the 
meaning of the word “knowingly” under the Ontario Insurance Act: 

I do not think that a person making a proposal for insurance can avoid the 
effect of the section when the proposal is untrue, by saying that while he 
signed, he was not aware of the contents of the application. I think 'knowingly' 
in the statute is used in the sense that the applicant is in possession of 
information that what is in fact stated in the application is untrue or does not 
disclose the truth. 

In finding that Mrs. Sienema was not an innocent co-insured, the court held that: 

Mrs. Sienema was aware of the nature of the information contained in the 
schedule of loss. She understood that it related to the value of the contents of 
the home. She assisted in obtaining replacement costs. Had she read the 
schedule and given any thought to its accuracy, she would in all likelihood have 
realized that information about the cost of dining room furniture was incorrect. 
She had purchased the family room furniture and thus knew that her 
recollection may have been better than that of her husband. 

The need to sign a proof of loss was conveyed to Mrs. Sienema… She 
understood that it would have to be sworn before a notary public and went to 
Mr. Cammack's office solely for that purpose. She knew that she was swearing 
that the value given for the contents was true. In my view, she made wilfully 
false statements. 

45 [1943] 4 D.L.R. (OCA) 
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VI. MISREPRESENTATION AND NON-DISCLOSURE 

The other important underwriting aspect of fraudulent claims involves misrepresentations and non-
disclosure.  Some brief comments on these issues are in order to round out this review of insurance 
fraud.  

Not all misrepresentations or non-disclosures will be considered sufficiently serious to justify a 
policy being voided.  Generally speaking, the obligation to indemnify will only be avoided if the facts 
were knowingly misrepresented or withheld and if the true facts had been known, they would have 
influenced a reasonable insurer to decline the risk or to have required a higher premium. In other 
words, was the misrepresentation a material one?  

This issue was addressed by the B.C. courts in Kehoe v. British Columbia Insurance Corporation.46  In 
that case the insured had knowingly misrepresented the claims history under his previous home-
owner's policy.  

Mr. Kehoe had had one address in East Vancouver for a decade, during which time he maintained a 
homeowner's policy with Guardian Insurance which had been placed through another agency.  He 
had made five claims against Guardian, and four of those during the five years immediately prior to 
the application he made to B.C.I.C., when he decided to move out to the suburb of Coquitlam.  The 
B.C.I.C. application form included the following request:  

"Give full details of all losses within the past 5 years which would have been 
covered by this policy." 

The insured telephoned the defendant insurance agent, who filled in the word "NONE".  The next 
day he went into the agent's office and signed the form. 

Mr. Kehoe's evidence was that the agent had asked him "any previous claims?", and that he had 
replied "Not here.  I have only been here a month and a half."  He said that the agent did not follow 
up on that answer.  Fraser J. held at trial that, although the insured might have said, "Not here", he 
did not say "I have only been here a month and a half."  The Judge concluded that "the [insured] 
misrepresented his previous claims history" and that his strategy in doing so was to make a literally 
accurate answer to the agent's question, gambling that neither he nor the insurer would follow up 
or check his answer. 

Fraser J. then went on to consider the second question, namely, whether the misrepresentation 
was material.  He stated the following principle:  

"The burden of proof of materiality is on the insurer. It is a question of fact in 
each case whether, if the matters misrepresented had been truly disclosed, 
they would, on a fair consideration of the evidence, have influenced a 
reasonable insurer to decline a risk or to have stipulated for a higher premium." 

46 [1993] B.C.J. No. 1172 
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The evidence called by the insurer with respect to materiality established that the claims history of 
the insured, had it been disclosed, would have led the insurer either to refuse to cover him at all or 
to demand additional terms such as deductibles and a "monitored burglar alarm system", as well as 
an increased premium.  Nevertheless, the Judge went on to state as follows:  

"An insurer must do more than simply state what its practices are in situations 
of this kind.  It must offer evidence that these practices have a reasonable 
basis.  If insurers have a reasonable and historical basis on which to accept or 
deny applications for insurance, it should not be difficult for them to present 
evidence of it to the court.  B.C.I.C. has not done so." 

In short, Fraser J. ruled that a mere statement by underwriters or other experts that the risk is 
material is not sufficient.  What is required is an explanation of why it was reasonable for the 
insurer to consider the misrepresentation as being material.  It appears to have been significant to 
the Judge that "no evidence was led to suggest that the plaintiff's Coquitlam home was in an area 
having a crime rate comparable to that of his previous Vancouver home."  Presumably he meant by 
this that the only relevance of Mr. Kehoe's claims history was that it reflected the rate of the crime 
in his neighbourhood. 

When the trial reasons in Kehoe were first released, I commented in a newsletter to the insurance 
industry that:  

"With all due respect, this reflects a clear misapprehension as to why 
underwriters concern themselves with an applicant's claims history." 

It is heartening whenever the Court of Appeal agrees with anything you say, and this was one of 
those happy circumstances.  Wallace, J.A., delivering the judgment of the B.C. Court of Appeal in 
Kehoe, stated as follows:  

"In my opinion, the trial judge erred in law in requiring as a criterion for the test 
of materiality that the insurer had the onus of demonstrating that its 
underwriting practices had a "reasonable basis".  Rather it is clear that the test 
is one of demonstrating whether the insurer, in treating an applicant's claims 
history as material to the risk of the coverage being extended, was acting as a 
"reasonable or prudent" insurer.  

In my opinion, where B.C.I.C has demonstrated its own practice as to what it 
considered to be information material to the risk, and it has also demonstrated 
that Guardian, all other insurers contacted by the applicant's agent, and the 
industry generally adopted a similar standard, it is very difficult to categorize 
B.C.I.C. as other than a reasonable insurer.  

To paraphrase Ritchie J. in Henwood, in the absence of any evidence to suggest 
that B.C.I.C.'s practice is anything but reasonable or that any other insurer 
would follow a different course, it has been shown affirmatively that the non-
disclosure by the applicant of his claim history was material to the risk and 
B.C.I.C. was entitled to avoid the policy." 
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This statement from the B.C. Court of Appeal has been subsequently referred to numerous times.  
Relying on Kehoe, the B.C. Supreme Court in Lafarge Canada Inc. v. Little Mountain Excavating 
Ltd.47 stated that: 

“The test for materiality is objective in the sense that it refers to any prudent 
insurer in the normal practice of that sort of insurance business… It must be 
shown that, in treating a fact as material to the risk of the coverage being 
extended, Axa was acting as a "reasonable or prudent" insurer.” 

VII. CONCLUSION 

In conclusion, the following main points can be made with respect to detecting and defeating 
fraudulent property insurance claims:  

• the key is Statutory Conditions 6 and 7, which should be incorporated as contractual 
terms in all property policies;  

• adjusters and claims examiners should bear in mind all of the usual categories of 
fraudulent proofs of loss, from claiming that the loss or damage was caused by a 
covered risk, when it was not, to falsely showing that property was located at the 
scene of the loss;  

• in particular, insurers should be vigilant with respect to claims for non-existent or 
undamaged property, or inflated values of property which was actually damaged;  

• insurers should be on the look out for the five main indicia of fraud, namely the 
insured's own coverage, motive, behaviour, documentation and physical evidence;  

• the "golden rule" should be followed, by being prompt, courteous and objective 
throughout;  

• proofs of loss should be properly completed (and sworn), and on a timely basis;  

• adjusters and claims examiners should utilize the services of the I.C.P.B., as well 
other information sources; and  

• both insurers and their counsel should keep in mind at all times that the key to 
defending fraudulent claims at trial is to impeach the credibility of the insured.  

Neo J. Tuytel  
Senior Partner* 

Fraudulent Property Insurance Claims: 
Identification, Investigation, Denial  
and Defence at Trial 
T. 604.343.3104 / ntuytel@fraserlitigation.com  

47 [2001] B.C.J. No. 732 
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companies’ duty to defend liability claims and obligation to indemnify property losses, as well as 
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liability for the cost of clean-up and remediation of contaminated sites.  

Neo is a recognized authority on insurance coverage and, as described below, a prolific author and 
speaker, the editor of a national insurance law publication, and an executive member of the 
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advocacy, mediation, and commercial arbitration. 

Neo obtained his LL.B. from the University of British Columbia in 1984, was called to the B.C. Bar in 
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• Shafron v. KRG Insurance Brokers (2009): Successful appeal to the Supreme Court of Canada on 
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the enforceability of restrictive covenants, severance of clauses in employment contracts, and 
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between insurance policies (in this case, between residential and group liability insurance, for 
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• Kruger Products v. First Choice Logistics (2013) and North Newton Warehouses v. Alliance 
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“Who’s on the Risk (and for How Much?): Allocating and Apportioning Indemnity and Defence Costs 
Among Insurers in Canada”, updated 2008 

“Environmental Liability and Insurance Coverage in British Columbia”, updated 2006 - with Jon 
Hodes of Miller Thomson LLP, Vancouver 
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