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INSURANCE COVERAGE FOR 
CONSTRUCTION DEFICIENCY CLAIMS: 

Lessons From B.C.’s ‘Leaky Condo’ Wars 

by Neo J. Tuytel, Senior Partner 

I. INTRODUCTION 

The insurance industry is painfully aware of the leaky condominium crisis in British Columbia.  
Particularly in the Lower Mainland and on Vancouver Island, condominiums have leaked badly and 
the collective repair costs have been very substantial.  Insurers’ legal bills, for defending the 
resulting litigation, settling those claims and resolving related coverage disputes, have been very 
significant.  There have also been an increasing number of water ingress claims for schools and 
other public buildings, and rumblings of a second phase of condo litigation, moving beyond 
low-rise, wood-frame buildings, to concrete, steel and glass high-rises. 

Moreover, with the 2010 Winter Olympics on the horizon, and yet another general building boom in 
the Greater Vancouver area, construction deficiency claims, and related coverage disputes in B.C., 
as well as elsewhere in Canada, can only be expected to increase in number.  Consider, for example, 
the ‘crumbling concrete’ litigation in Ontario, featured in the epic ‘Lafarge’ coverage battle between 
the insured supplier and many of the country’s major insurers.1  All of this begs the question:  What 
lessons can be learned?  Or is history doomed to repeat itself? 

If you are only interested in the bottom-line for members of the insurance industry, then you may 
want to turn to heading IX, at p. 43 for: “A Coverage-Centred Prescription For Cost-Effective Claims 
Handling”.  There, we provide some pragmatic advice for dealing with the construction deficiency 
issues that continue to beset the insurance industry.  But, if you would first like to get an overview 
of the ‘leaky condo’ problem, and some of the specific liability and coverage issues which it 
involves, and are involved in construction deficiency cases generally, then it may be worth your 
while to read all (or at least most) of what follows. 

II. THE ‘LEAKY CONDO’ PROBLEM 

The problem with leaking condominiums in B.C. actually began to surface in the late 1980s.  
Because many owners did not understand the severity of problems they were facing, and many 
developers spent several years making ineffective repairs, the situation did not emerge as a full-
blown ‘crisis’ until the mid-1990s.  The original version of this paper was prepared in 1998, for a 
seminar hosted by the Insurance Institute of British Columbia. 

                                                 
1  Alie v. Bertrand & Frere Construction Co. [2002] O.J. 4697 (C.A.) (QL), leave to appeal dismissed [2001] 

S.C.C.A. No. 418 (QL) 
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At one time, a report by CMHC predicted that as many as 600 buildings could be involved in the 
‘leaky condo crisis’, with a total repair bill of as much as $1 billion.  The subsequent Barrett 
Commission reports gave reduced projections of about 300 buildings and $500-800 million in 
repairs.  More recent estimates put total repair costs as high as $2 billion.  Hundreds of lawsuits 
have been filed and the number of active suits is only now dropping, with new actions 
outnumbered by those resolved or abandoned.  However, the dwindling cases involve low-rise, 
wood frame condominium complexes, and these lawsuits are tending to be replaced by ones 
involving public buildings and larger, much more expensive high-rise apartments. 

Insurers, lawyers, and probably judges came to accept that combined legal costs of all defendants in 
any one leaky condo case could approach or exceed the claim amount.  Experience indicates that 50 
cents on the repair dollar is a useful settlement benchmark for recovery by plaintiff owners, 
although some defendants have recently had some limited success in pushing that average down 
and other plaintiffs have pushed right back, by rejecting the lower settlement offers and pushing 
the cases closer to trial in a game of economic brinkmanship. 

Taken together, what all of this indicates is that insurers with a book of business in the B.C. 
construction industry continue have faced aggregate deficiency claim costs in the tens or even 
hundreds of millions of dollars.  As indicated, the last section of this paper will suggest how insurers 
can control these costs.  But, before we turn to the types of claims that can be expected, some brief 
comments about how the leaky condo problem came about are in order. 

British Columbia has seen a great deal of immigration (from other provinces and outside Canada), 
speculative real estate investment, and related condominium construction since Vancouver hosted 
Expo 86 and Hong Kong moved closer to Mainland China rule. Some developers built fast and cut 
costs in order to increase their profits.  At the same time, building by-laws and changes in 
construction techniques aggravated the problem. Local by-laws counted overhangs as part of a 
building’s square footage when determining maximum building size on a lot.  As a result, designers 
eliminated the overhangs so they could increase the useable building space.  In addition, builders 
abandoned the old method of mounting stucco on wood lathe strips (which provided an incidental 
drainage cavity for any penetrating rain) in favour of the faster and cheaper method of spraying 
stucco directly onto the walls.  These changes explain why the old style four storey, wood-frame, 
walk-up apartments which are still found throughout the Lower Mainland and on Vancouver Island 
turned out to be much more effective in keeping out our west coast weather than their newer 
counterparts. 

Perhaps the greatest cause of leaks in buildings constructed in B.C. over the past two decades is the 
poor workmanship which, unfortunately, tends to accompany a boom in real estate development 
and construction.  Such problems typically include improper installation of flashings, vents, 
windows, doors, balcony membranes, balcony railings, roofing membranes, and caulking.  
Combined with the more complex architectural features of newer buildings (just compare any 
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recently built condo with one of the boxy four storey apartments that have been around since most 
of us were young), all of this creates numerous potential rainwater entry points. 

Now another boom, including government mega-projects, re-development of university campuses, 
the False Creek flats and other former industrial lands, as well as the Olympics, is well underway in 
the Vancouver area. 

III. GOVERNMENT AND INSURANCE INDUSTRY RESPONSE to date 

The B.C. government made some response to the ‘leaky condo’ crises and at least one insurance 
company completely excluded coverage for water ingress.  More recent headlines concern an 
alleged broken election promise by the current federal government to investigate the matter 
further. 

IV. MORE THAN JUST NEGLIGENT DESIGN AND CONSTRUCTION 
CLAIMS 

Most leaky condo cases will involve claims by strata corporations against developers, design 
consultants and other members of the construction industry.  However, there are at least two other 
types of related litigation. 

First, insurers can expect some claims under property policies, by both strata corporations (with 
respect to common property) and unit owners (regarding contents).  Second, CGL and D&O insurers 
could also find themselves dealing with claims by individual owners, against strata corporations, for 
permitting and/or failing to repair water damage in a timely manner.  More on all of that later. 

V. THE ‘CLASSIC’ CLAIMS:  DEFENDING DEVELOPERS, DESIGN 
CONSULTANTS AND THE CONSTRUCTION INDUSTRY 

As noted, most leaky condo or other construction deficiency cases revolve around the contractual 
obligations of the developer and the duties and standards of care of those responsible for the 
design and construction of the buildings in question.  The ‘usual suspects’ include: 

• developers; 

• design consultants; 

• contractors; 

• suppliers; and 

• municipalities. 
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A. DEVELOPERS 

In addition to contractual claims on behalf of original owners based on express and implied 
warranties, developers also face negligence claims on behalf of all owners. 
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Purchase and sale agreements typically include a one year warranty for workmanship and materials.  
However, water penetration does not always become apparent that quickly.  In Strata Plan 
NW2294 v. Oak Tree Construction Inc.,2 the B.C. Court of Appeal held that the developer had 
breached an implied warranty to the original owners, which it described as follows: 

In relation to latent defect in a building intended for habitation, but 
which is not completed when the purchase and sale commitment is 
made, the law imposes on the builder, in favour of the purchaser, an 
implied warranty that the work (both of the work already done and 
the work not yet done) will be done in a good and workmanlike 
manner, that the materials will be suitable and that the building will 
be fit for its purpose, namely, habitation. 

The Oak Tree case involved a five unit condominium in White Rock.  The Court of Appeal upheld a 
trial judgment against the developer, awarding the owners their repair costs. 

That case has been considered, and generally applied in favour of plaintiff owners. 

At first glance it seems unlikely that any subsequent purchasers could maintain a contractual claim 
against the developer and would therefore be limited to suing in negligence.  However, in the 1989 
Ontario case of Waterloo North Condominium Corp. No. 64 v. Domlife Realty Ltd. et al,3 the judge 
noted that when a strata lot is sold, any rights that accrue to the original owner and are coupled 
with his or her unit ownership are automatically transferred to the successor in title – including a 
claim in respect of a deficiency in the common property.  The judge said the law should recognize 
that the contractual obligations of the developer as well as the developer’s obligations for any 
negligence are not extinguished in whole or in part by the ownership transfer. 

Even subsequent owners were barred from making contractual claims against developers, any 
remaining original owners might be entitled to claim full repair costs for common property based 
on the fact they have ownership rights as tenants in common. 

The leading Canadian case on tort liability to subsequent owners for negligent construction is 
Winnipeg Condominium Corporation No. 36 v. Bird Construction Co.4  In that case, the Supreme 
Court of Canada held that where a person was negligent in designing or constructing a building and 
the building is found to contain resulting defects which pose a real and substantial danger to the 
occupants or others, the reasonable costs of repairing the defects, and putting the building back 
into a non-dangerous state are recoverable by the owners. 

                                                 
2  (1994), 93 B.C.L.R. (2d) 50 
3  (1990), 70 O.R. (2d) 210 (H.C.J.) 
4  [1995] 1 S.C.R. 85 
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Until the Winnipeg Condominium case, construction industry defendants were generally protected 
from claims by subsequent owners of buildings by a bar to recovery of purely ‘economic’ loss. 

But does a leaky condo constitute a real and substantial danger to the public, such that the defence 
of ‘pure economic loss’ is no longer available to developers (as well as general contractors and 
others)?  Indeed, that now seems to be the law. 

Strata Plan VR1534 v. Regent Development Corp.5 involved a routine deficiency claim for water 
damage.  Water had penetrated into the building structure, and caused rot which had progressed to 
the point where, if the interior drywall was not removed, and structural members replaced, the 
integrity of the building would have been seriously compromised.  The B.C. Supreme Court awarded 
judgment against the developer, and found that the trades responsible for the door frames and 
window flashings were also responsible.  However, the developer was bankrupt, and the trades had 
not been named as defendants.  The Strata Corporation therefore had a dry judgment. 

There are a number of other cases which also take a broad view of the principle established in the 
Winnipeg Condominium case and would therefore support leaky condo claims against developers 
(as well as others) by subsequent owners. 

B. DESIGN CONSULTANTS 

The plaintiffs in most construction deficiency cases will also name the project architects.  Engineers 
appear less often but mechanical engineers are sometimes faulted in regard to venting.  Although 
they rarely contribute to leak problems, structural engineers sometimes wind up in leaky condo 
lawsuits because structural problems are revealed during leak investigations.  Common structural 
problems include balcony railings not designed or installed to withstand prescribed lateral loading, 
missing anchor bolts for connecting framing to the foundation, and wooden wall framing resting 
directly on the structural slab instead of a concrete curb. 

The allegations against design consultants generally focus on negligence in design and carrying out 
field reviews.  Design consultants often provide letters of assurance to the municipality, indicating 
the building has been designed in accordance with building code requirements and that all 
consultants have carried out field reviews to check for building code compliance. 

Most applicable codes require that the building envelope either prevent water from entering the 
wall assembly or, in the event of moisture penetration, allow it to drain.  In addition, many well 
known design publications long ago warned about common water ingress and drainage problems.  
These facts make it difficult for design professionals to avoid liability. 

                                                 
5  (1996) B.C.J. No. 6, S.C.B.C., Vancouver Registry No. C911957, December 28, 1995 
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C. CONTRACTORS, TRADES AND SUPPLIERS 

Another obvious target is the general contractor or project manager.  However, many general 
contractors (like developers) are incorporated for a single project and then become empty shells.  
Plaintiffs may therefore sue or subsequently add as defendants directors, officers, partners or 
employees of the various firms, and even parent companies.  Like negligence claims against 
developers, those against general contractors will be based on precedents such as the Winnipeg 
Condominium and Regent Development cases. 

There has been some legal skirmishing over whether corporation employees are protected from 
personal liability.  Although the law has by times been unclear on this issue, it appears that any 
company officer or employee whose personal negligence contributed to the damage is not 
protected.6 

A number of plaintiff’s counsel in leaky condo cases will focus only on key contractors and suppliers 
unless there is a shortage of ‘deep pockets’. Common defendants include stucco applicators, 
window suppliers, window installers, flashing installers, balcony railing installers, balcony 
waterproofers, and structural slab waterproofers.  Again, such claims will be based upon Winnipeg 
Condominium, Regent Developments and similar cases.  As with the general contractors, when 
plaintiffs are facing shell companies, they may sue involved employees and company owners. 

Because of the target rich environment, these lawsuits typically involve between five and fifteen 
defendants. 

D. MUNICIPALITIES 

Municipalities are generally sued for failing to conduct proper building plan, carry out adequate 
building inspections, or warn owners about building defects.  A leading case in this regard is 
Rothfield v. Manolakos,7 a decision of the Supreme Court of Canada.  The court ruled that 
municipalities may indeed be liable for such acts or omissions.  However, a 1990 amendment to the 
British Columbia Municipal Act8 (now the Local Government Act9 protects municipalities from 
negligence where building plans were certified by a registered architect or engineer. 

The 1987 amendments to the Vancouver Charter10 are even broader.  It copied the building plan 
approval protection from the Municipal Act  and added protection from lawsuits arising from 
negligent inspections.  In Strata Plan LMS 1400 v. Objekt Properties Corp.11 the Court struck out a 
portion of the plaintiff strata corporation’s claim against the City of Vancouver on the basis that the 
                                                 
6  See London Drugs Ltd. v. Kuehne & Nagel International Ltd. (1992), 73 B.C.L.R. (2d) 1 (S.C.C.) and Glenayre 

Manufacturing Ltd. v. Pilot Pacific Properties, et al 2003 B.C.S.C. 0303 
7  [1989] 2 S.C.R. 1259 
8  R.S.B.C. 1996, c. 323 
9  R.S.B.C. 1996, c. 323, s. 290 
10  S.B.C. 1987, c. 52 
11  2002 BCSC 1420 



 
8 

  

broad and inclusive language under s. 294(8) of the Vancouver Charter excluded claims for both 
negligent plan approval and negligent inspection. 

The Objekt Properties case, however, indicated that Vancouver was perhaps not completely ‘bullet 
proof’.  The court allowed to stand that portion of the plaintiff’s claim based on the City’s alleged 
negligent failure to warn about building defects.  That issue was left for trial.  To the writers’ 
knowledge, that trial never occurred and so the lawsuit was presumably settled out of court. 

The decision of the Supreme Court of Canada in Ingles v. Tutkaluk Construction Ltd.12 highlighted 
the responsibilities of municipal building inspectors who do not have the extensive protection of 
the Vancouver Charter.  The case concerned a single home in Metropolitan Toronto, but the 
decision has ramifications for any construction project.  The Court ruled that if a municipality has a 
policy of carrying out building inspections and the construction work involves significant risk of 
harm to the structure or occupants, the inspector must make reasonable efforts to see that building 
codes and by-laws have been followed, and cannot rely upon the assurances of the contractor. 

What constitutes reasonable effort depends upon the likelihood and gravity of the potential harm.  
In Ingles, the inspector was faulted for not ordering the contractor to uncover already buried 
foundation footings because of their importance to the structural safety of the home.  Given the 
effect of water and rot on the structural safety of wood frame buildings, it is not difficult to see how 
Ingles will be used to pursue inspectors in leaky condo litigation. 

The most recent and significant liability case in British Columbia remains the Court of Appeal 
judgment in Strata Plan NW 3341 v. Delta (Corporation),13 which affirmed the lower court decision 
pronounced in 2001.14  The case concerned a wood-framed face sealed condominium project 
designed and built in 1990 and 1991.  The developer used a non-professional designer, rather than 
an architect, to prepare the building permit plans.  As a result, the municipality of Delta did not gain 
the statutory protection provided for approval of professionally sealed plans.  In 1996 extensive rot 
of the wooden frame structure was detected and the strata corporation owners sued the 
municipality, the developer, the general contractor and the design firm.  However, only the 
municipality actively defended the case. 

The trial judge held that the municipality’s decision to enforce only Part 3 of the British Columbia 
Building Code15 and not Part 5 was an operational level decision rather than a policy based decision 

                                                 
12  [2000] 1 S.C.R. 298 
13  2002 BCCA 526 
14  The Owners, Strata Plan NW 3341 et al v. Canlan Ice Sports  Corp. et al 2001 B.C.S.C. 1214, supplementary 

reasons for judgment 2001 B.C.S.C. 1751 
15  Parts 3 to 6 regulate larger residential buildings – Part 3 deals with more immediate safety issues such as fire 

safety, Part 4 with structural and seismic integrity, Part 5 prescribes design objectives relating to wind, water 
and vapour penetration and Part 6 pertains to heating, ventilation and air conditioning 
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and was not subject to immunity.16  Accordingly, the municipality had breached its duty of care 
owed to the strata owners by failing to: 

(a) require that the building designer provide adequately detailed plans presented for 
approval to ensure compliance with the design objectives of Part 5; 

(b) ensure that the design objectives of Part 5 were achieved in the actual 
construction of the building through an inspection done by an inspector exercising 
reasonable care; and 

(c) have the project planned and the construction supervised by a person licensed 
under the Architects Act.17 

As one of its defences, the municipality had attempted to invoke the limitation period under s. 285 
of the Local Government Act18 to time bar the claim.  This defence will be dealt with later, under 
“Potential Defences”. 

The 2001 case of Parsons v. Finch19 gave some hope to municipalities who did use professionals to 
seal building permit drawings and relied on professional assurances that the building had been 
properly constructed.  The case concerned a home constructed without adequate foundation 
support in an area known to have poor soil conditions.  The City of Richmond ordered the owners to 
hire a geotechnical engineer to provide a report and plan.  The foundation later began to fail and 
the owners sued the City for negligent approval of the engineering plan.  On a summary trial 
application, the lower court judge ruled that the City of Richmond did not owe the owners a duty of 
care beyond ensuring that a professional was involved.  This decision suggested municipalities in 
leaky condo cases would be safe in their usual practice relying upon the assurances of design 
professionals that the building envelope was properly designed and constructed. 

However, in 2003,20 the Court of Appeal threw out the lower court decision in Parsons v. Finch.  The 
Court of Appeal ruled the lower court judge could not consider the duty of care without also 
considering the standard of care because of the overlapping evidence on both issues.  As a result of 
the Court of Appeal ruling, there is no standing case authority on the common municipal practice of 
leaving some building inspections to owner-hired design professionals. 

                                                 
16  As per decisions in Anns v. London Borough of Merton, [1978] A.C. 728, Kamloops v. Nielsen [1984] 2 S.C.R. 

2, Just v. British Columbia [1989] 2 S.C.R. 1228 and Brown v. British Columbia [1994] 1 S.C.R. 420 
17  R.S.B.C. 1996 c. 17 
18  R.S.B.C. c. 323 
19  2001 BCSC 1819 
20  2003 BCCA 409 
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E. OTHER DEFENDANTS 

Other target defendants include the companies related to the usual defendants, New Home 
Warranty Program, the Canada Mortgage and Housing Corporation, and even the provincial and 
federal governments. 

1. New Home Warranty 

The New Home Warranty Program typically provided a one-year warranty for latent defects in 
workmanship and materials which become apparent during the first year after possession, as well 
as a warranty for major structural defects which become apparent within five years. 

However, New Home Warranty generally would not agree to replace the original face sealed 
envelop (usually a system of stucco, over Tyvek paper and oriented strand board) with the new 
technologies of a cavity wall or rainscreen system, which permit moisture to escape.  The Program 
has since gone bankrupt, as a direct result of the leaky condo crisis. 

An entire paper could be written on claims against the New Home Warranty Program and the 
related bankruptcy proceedings, so that subject will not be discussed in any more detail here. 

2. Related Companies 

In Owners, Strata Plan No. LMS 2064 v. Noel Developments Ltd.21 the general contractor appeared 
to be a shell company whose personnel were officers or directors of its parent company.  The 
parent managed the general contractor under an agreement that dictated that the parent would 
provide management services to the subsidiary general contractor while the general contractor 
prepared for, entered into, performed, and completed building contracts.  The building in question 
developed leaks and the owners sued both the general contractor and the parent company in 
negligence.  The parent applied for a summary dismissal of the claim against it, but the judge 
refused, ruling that the owners might be able to prove at trial that the general contractor had 
effectively subcontracted project management to the parent. 

3. Financial Institutions 

Those involved in construction financing have also become fair game.  In Chances Housing 
Cooperative v. Progressive Homes Ltd.22 and Sapperton Terrace Housing Cooperative v. Budding 
Construction Ltd.,23 two cooperative housing associations applied to add the Canada Mortgage and 
Housing Corporation as defendants to their leaking building lawsuits. 

                                                 
21  Sub. nom. Noel Developments Ltd. v. Metro-Can Construction (HS) Ltd. (1999) 50 C.L.R. (2d) 117 
22  [2000] B.C.J. No.14 (S.C.)  Note:  This case and Sapperton Terrace Housing Cooperative v. Budding 

Construction Ltd. were decided in a joint decision 
23  Ibid. 
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CMHC argued that it acted only as a mortgage insurer and as administrator of a federal rent subsidy 
program for the two social housing projects.  The cooperatives argued that CMHC also acted as a 
developer and overseer of the construction.  The evidence indicated that CMHC had established 
physical and technical standards for social housing proposals, had requested changes to plans to 
bring them into compliance with those standards and, before approving mortgage advances during 
construction, would dispatch inspectors at regular intervals to ensure the project was proceeding 
according to the plans.  The judge ruled that the cooperatives had demonstrated sufficient merit in 
their claims to have CMHC added as a defendant, and that the case against it should proceed to 
trial.  Both cases were subsequently resolved out of court and so there is no judicial ruling on these 
issues. 

In a subsequent case, the Supreme Court of BC rejected the argument that CMHC, by issuing 
mortgage insurance to a condo buyer, was making any kind of representation about the quality of 
the building.  In Kimpton v. Canada (Attorney General) et al.24 the judge ruled that even though 
CMHC had a policy of only insuring mortgages on buildings constructed in accordance with the 
building code, it was only doing this as part of assessing the risk of a borrower defaulting on the 
mortgage (presumably due to repair costs).  Even if CMHC’s actions could be construed as a 
representation to the borrower about building quality, the judge found the benefits of imposing 
liability were outweighed by the negative consequences.  Imposing liability would mean mortgage 
insurers would be responsible to a vast and indeterminate number of claims simply because they 
insisted insured buildings be constructed according to legal standards. 

More recently,25 a leaky condo litigant has managed to keep CMHC in a lawsuit based on the 
argument that CMHC had a statutory duty of care under the Canada Mortgage and Housing Act26 to 
compile information that puts mortgage insurance at risk and therefore should have warned 
borrowers about potential leaky condos.  At the time of writing, the case has not been completed 
and so there has been no final ruling on this issues. 

4. Federal and Provincial Governments 

In the Kimpton class action,27 the representative plaintiff also sued the Canadian and B.C. 
governments for alleged errors in creating the National Building Code (“NBC”) and B.C. Building 
Code (“BCBC”) respectively.  It was claimed that following these codes caused or contributed to 
building leaks.  In ruling that the class action could not be certified, the lower court judge did not 
rule on the issue of whether the building codes contributed to the problem.  Indeed, that issue 
could only be dealt with at trial. 

                                                 
24 2004 BCCA 72 
25 Healey v. Royal Bank of Canada et al., June, 2003, B.C.S.C., Vancouver Registry No. S013154 
26 R.S.C. 1985, C-7 
27 Supra note 23 
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Instead, the judge ruled the class action could not be certified against these defendants because 
neither government owed the plaintiff a duty of care in regard to the NBC or BCBC.   The NBC had 
no legal status unless adopted by a government such as British Columbia.  The federal government’s 
National Research Council developed the NBC as part of its mandate to undertake and promote 
scientific and industrial research.  In doing so, the Council and federal government had a duty of 
care to the public at large but not to individuals.   To hold otherwise would make the federal 
government liable to an indeterminate number of individuals who would effectively gain taxpayer-
funded insurance on their homes. 

The judge made essentially the same ruling in respect to the provincial government.  Adopting the 
NBC into the BCBC was a legislative act intended to benefit the public as a whole and did not create 
a duty of care to individuals. 

The lower court ruling on these issues was upheld by the B.C. Court of Appeal.28 

F. POTENTIAL DEFENCES 

Given the number and different types of likely defendants and third parties, it is difficult to make 
concise generalizations about the potential defences to any given claim.  However, we would offer 
the following as a rough checklist. 

1. No Breach of Standard of Care 

It will be difficult for any defendant who is responsible for a breach of the applicable building code 
to avoid a finding of negligence.  However, it is not at all uncommon for ‘innocent’ (or at least very 
minor) parties to be dragged into these cases. 

2. No Causal Connection 

A much better defence will consist of an expert opinion (often provided by the plaintiffs 
themselves) that the acts or omissions of a particular party did not cause or contribute to any (or at 
least not very much) direct damage or loss. 

3. Contribution/Lack of Mitigation 

Another defence may be a good offence, namely, that the strata corporation is responsible for 
much of the loss, because it did not take timely and appropriate steps to repair or remediate the 
damage.  More on this below. 

                                                 
28  Ibid. 
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4. Betterment 

In Nan v. Black Pine Manufacturing Ltd.,29 the B.C. Court of Appeal ruled that a homeowner’s 
damage award should not be reduced to reflect the substitution of ‘new for old’ (which can be quite 
substantial), when building damage is repaired. 

In Strata Plan NW 3341 v. Delta which affirmed the lower court decision pronounced in 2001 the 
municipal defendant argued that the installation of a more expensive air cavity or “rain screen” wall 
cladding system was an unjustified upgrade from the original “face sealed” stucco clad walls.  The 
trial judge found that the stucco repair was not an enhancement but simply introduced the air 
space necessary to make the application functional.30  This finding was not challenged on appeal.31 

5. Limitation Periods 

In the original version of this paper, it was stated that the applicable limitation period, as against 
most defendants, would be at least two, or even six years from the date of discovery of the damage 
(six months for municipalities).  That would, of course, be subject to the postponement provisions 
of section 6(3) of the B.C. Limitation Act.32 

Over the intervening years, it has become clear that the limitation period in these cases is indeed six 
years. 

Section 3 of the B.C. Limitation Act33 states that the time limit for bringing an action for “damages in 
respect of injury to person or property” is two years after the date on which the right to do so 
arose.  However, for any claim not specifically provided for in the Act, the limitation period is six 
years. 

In Workers’ Compensation Board v. Genstar Corp.,34 a case that did not involve a leaking 
condominium building, the B.C. Court of Appeal ruled that the two year limitation only applied 
when property is damaged by an extrinsic act and not where a claim is made for damage 
occasioned by defects in the property itself.  The Court ruled that there was no specific provision in 
the Limitation Act for ‘intrinsic’ defect claims and so the six year time limit applied.  Since then, 
judges in several leaky condo cases have applied the six year time limit without analysis or 
comment.35 

                                                 
29  (1991), 55 B.C.L.R. (2d) 241 (C.A.) 
30  The Owners, Strata Plan NW 3341 et al v. Canlan Ice Sports  Corp. et al 2001 B.C.S.C. 1214, at para. 91, 

supplementary reasons for judgment 2001 B.C.S.C. 1751 
31  Supra, note 12 
32  R.S.B.C. 1996, c. 266 
33  Ibid. 
34  (1986), 24 B.C.L.R. (2d) 157 (C.A.) 
35  Owners, Strata Plan VR 1720 v. Bart Developments Ltd. (1999), 131 B.C.A.C. 162, 49 C.L.R. (2d) 161; 

Owners, Strata Plan VR 2000 v. Shaw (1998), 55 B.C.L.R. (3d) 103, 19 R.P.R. (3d) 305; and Sapperton, supra 
note 21 
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In the Delta case,36 the B.C. Court of Appeal in interpreting s. 3(2)(a) of the Limitation Act applied 
the rationale in W.C.B. v. Genstar, and held that a two year limitation date was not appropriate 
where a claim was based on damages which to some extent manifested themselves very early, but 
where the true magnitude only became clear with the passage of time and increased damage. 

As mentioned above, the limitation period to commence an action against a municipality is 6 
months as set out under s. 285 of the Local Government Act.  In Gringmuth v. North Vancouver 
(District)37 and its companion case Pausche v. Maple Ridge (District),38 the B.C. Court of Appeal 
considered the applicability of s. 285 in regards to claims against municipalities for the negligent 
inspection of buildings and failure to warn.  The Court held that s. 285 only applied in cases where 
there was a breach of the authorizing statute and not a breach of a common law duty, such as one 
in tort or contract. 

Madam Justice Newbury, in speaking for the Court of Appeal, stated: 

The question of whether the municipality took reasonable care is 
obviously informed by the statutory scheme; but the scheme itself is 
not the source of the municipality’s obligation to act with reasonable 
care, and the fact that a municipality has complied with the 
enactment in question is unlikely to provide a defence if its conduct 
was unreasonable or unsafe and a person in a sufficiently proximate 
relationship was injured as a result.39 

…Finally, I agree with Bauman J. in Pausche that the proper question 
to ask [when determining whether the six month limit is section 285 
applies] is whether, if the municipality had complied with the 
existing statute law when it (allegedly) caused injury to the plaintiff, 
it could have done that harm lawfully - i.e., in accordance with the 
statute.  At present, I cannot conceive of a case in which this 
question would be answered in the affirmative in respect of a breach 
of a private or common law duty of care - i.e., in a case of 
negligence.40 

Since there was no legislative authority permitting the negligent acts of the municipalities, the 
limitation period set out under s. 285 did not apply and the claims in both actions were subject to 
the general limitation periods set out under the Limitation Act.  The rationale underlying these 
decisions was subsequently followed by the Court of Appeal in Delta.41 

                                                 
36  Supra, note 12 
37  2002 BCCA 61 
38  2002 BCCA 62 
39  Ibid. at para. 28 
40  Ibid. at para. 30 
41  Supra note 12 
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Unlike the duration issue, the question of when a limitation period starts has been the subject of 
considerable judicial attention.  Under section 6(3) of the B.C. Limitation Act,42 the running of the 
limitation period is postponed at least until the plaintiff is aware of the cause of action, and the 
identity of the defendant.  In Owners, Strata Plan VR 2000 v. Shaw,43 the B.C. Supreme Court 
considered whether it was the knowledge of the strata corporation or of the individual owners that 
triggered the running of the limitation period.  Strata corporations may sue for losses affecting 
common property and, with authorization, for losses affecting individual strata units. 

The Shaw case involved the latter, and the judge ruled that separate time limits began to run when 
each owner became aware of his or her cause of action and the identity of the defendants.  
Although it was not addressed in that case, it seems logical to assume that time limits for actions 
concerning common property would be triggered by knowledge of the strata corporation (i.e. the 
strata council).  Leaking condominium cases can involve a mixture of both claim types and 
defenders may be able to ‘prune’ individual damage claims, depending upon when individual 
owners gained the requisite knowledge. 

Plaintiffs are not entitled to postpone the running of their limitation periods until the required claim 
knowledge is spelled out for them.  When a plaintiff is aware of facts that would put a reasonable 
person on a course of enquiry leading to claim knowledge, the limitation period starts at the point 
in time when that reasonable enquiry should have produced results. 

In Owners, Strata Plan VR 1720 v. Bart Developments Ltd.,44 the issue was when the strata 
corporation should have begun its enquiry.  The first owners took possession of their condominium 
units in 1986.  Over the next few years, the developer and New Home Warranty were involved with 
investigations and repairs of leaks into the parkade, through the stucco in some suites, and around 
the walkways.  The strata corporation obtained a comprehensive building envelope report in July, 
1989 but did not seek legal advice until February, 1990.  It did not commence its lawsuit against the 
developer and others until November, 1995, six years and four months after getting the report. 

The Judge ruled that time limit did not begin to run when first leaks were noticed.  The owners 
could have ripped the building apart at the time the first leak was discovered, but that would not be 
reasonable.  Instead, the owners acted reasonably in seeking practical solutions to the ever-
mounting problems, until ultimately obtaining the consultant’s report in 1989.  At that point, 
however, they were deemed to have the requisite knowledge to start their limitation period 
running.  The Judge said it was not a universal rule that expert opinion is necessary to trigger 
running of a time limit but, in this case, it was reasonable to expect the owners to need expert 
advice in order to determine if these matters were discrete individual problems, or defects arising 
from negligent design and construction.  The Judge did not, however, extend that to expert legal 

                                                 
42  Supra note 31 
43  Supra note 34 
44  Supra note 34 
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advice, as she concluded that the advice of the envelope consultant was enough to tell the owners 
that they had a legal cause of action. 

6. Damages 

The heads of damage in these types of cases can include: 

• the cost of repairing the building; 

• diminution in market value; 

• loss of revenue; 

• damage to contents; 

• additional living expenses; 

• non-pecuniary damages (ex. ‘sick building’ syndrome); and 

• aggravated and/or exemplary damages. 

In the writers’ experience, claims other than for building repair costs are rare.  However, as will be 
seen, the type of damages pleaded can have a direct bearing on whether the general contractor’s 
liability insurers will have a duty to defend the claim. 

In Wright v. Strata Plan 205,45 the B.C. Court of Appeal commented that such statutory duty could 
impose a much higher standard of care than reasonableness (i.e. the test in negligence).  It could be 
a standard of strict, or perhaps even absolute liability. 

In Strata Plan 1229 v. Trivantor Investments International Ltd.,46 the defendant had purchased all 30 
units in a condominium from the developer, and held it as a rental property for six years.  During 
that time, Trivantor failed, among other matters, to deal with the building’s ongoing water 
penetration problems.  When the building was sold, the new owners discovered the magnitude of 
the building’s deficiencies, and successfully sued to recover the cost of putting the building in the 
same state as if Trivantor had complied with its fiduciary duty to have the strata corporation carry 
out its obligations under the Condominium Act. 

Strata corporations are therefore potential defendants or third parties in actions by individual 
owners, as well as being subject to the defences of contributory negligence and failure to mitigate 
in their own actions against the developers, consultants and contractors. 

                                                 
45  (1996), 20 B.C.L.R. (3d) 343 (S.C.), aff’d (C.A.) 
46  (1995), 4 B.C.L.R. (3d) 259 (S.C.) 
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VI. COVERAGE ISSUES UNDER LIABILITY POLICIES 

There are numerous issues, with respect to both the duty to defend and obligation to indemnify, 
which will arise under CGL, E&O and even D&O insurance.  Most of these coverage issues will 
revolve around the grant of coverage, and exclusion clauses under CGL policies.  There have also 
been significant developments in this area of the law, as a direct result of the leaky condo problem. 

A. CGL GRANTS OF COVERAGE 

The grant of coverage in the IBC’s longstanding Form 2100 CGL policy, is worded as follows:47 

                                                 
47  In 2005, the Insurance Bureau of Canada revised its Form 2100, in Form 2100 03-2005(r).  Among other 

changes, the grant of coverage was amended to clarify the intention not to cover ‘known losses’ or losses which 
were already ‘in progress’ as of the inception of the policy term, and thereby limit the ‘time-on-risk’ triggering 
of subsequent CGL policies, as follows: 

 “1. Insuring Agreement 
  a. We will pay those sums that the insure becomes legally obligated to pay as “compensatory damages” because of 

“bodily injury” or “property damage” to which this insurance applies.  We will have the right and duty to defend 
the insured against any “action” seeking those “compensatory damages”.  However, we will have no duty to 
defend the insured against any “action” seeking “compensatory damages” for “bodily injury” or “property 
damage” to which this insurance does not apply.  We may, at our discretion, investigate any “occurrence” and 
settle any claim or “action” that may result.  But: 
(1) The amount we will pay for “compensatory damages” is limited as described in Section III – Limits Of 

Insurance; and 
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of 

judgments or settlements under Coverages A, B or D or medical expenses under Coverage C. 
No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for 

under Supplementary Payments – Coverages A, B and D. 
b. This insurance applies to “bodily injury” and “property damage” only if: 

(1) The “bodily injury” or “property damage” is caused by an “occurrence” that takes place in the “coverage 
territory”; and 

(2) The “bodily injury” or “property damage” occurs during the policy period; and 
(3) Prior to the policy period, no insured listed under Paragraph 1. of Section II – Who Is An Insured and no 

“employee” authorized by you to give or receive notice of an “occurrence” or claim, knew that the “bodily 
injury” or “property damage” had occurred, in whole or in part.  If such a listed insured or authorized 
“employee” knew, prior to the policy period, that the “bodily injury” or “property damage” occurred, then 
any continuation, change or resumption of such “bodily injury” or “property damage” during or after the 
policy period will be deemed to have been known prior to the policy period. 

c. “Bodily injury” or “property damage” which occurs during the policy period and was not, prior to the policy 
period, known to have occurred by any insured listed under Paragraph 1. of Section II – Who Is An Insured or any 
“employee” authorized by you to give or receive notice of any “occurrence” or claim, includes any continuation, 
change or resumption of that “bodily injury” or “property damage” after the end of the policy period. 

d. “Bodily injury” or “property damage” will be deemed to have been known to have occurred at the earliest time 
when any insured listed under Paragraph 1. of Section II – Who Is An Insured or any “employee” authorized by 
you to give or receive notice of an “occurrence” or claim: 
(1) Reports all, or any part of, the “bodily injury” or “property damage” to us or any other insurer; 
(2) Receives a written or verbal demand or claim for “compensatory damages” because of the “bodily injury” or 

“property damage”; or 
(3) Becomes aware by any other means that “bodily injury” or “property damage” has occurred or has begun to 

occur.” 
 Further, the definition of “property damage” was changed, to apply the same type of “occurrence” limitation to 

“physical injury to tangible property” as previously applied only to “loss of use of tangible property that is not 
physically injured”, as follows: 
“25.   “Property Damage” means: 
   a. Physical injury to tangible property, including all resulting loss of use of that property.  All such 

loss of use    shall be deemed to occur at the time of the physical injury that caused it; or 
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  1. Insuring Agreement. 

a. We will pay those sums that the insured becomes legally 
obligated to pay as compensatory damages because of “bodily 
injury” or “property damage” to which this insurance applies.  No 
other obligation or liability to pay sums or perform acts or services is 
covered unless explicitly provided for under SUPPLEMENTARY 
PAYMENTS - COVERAGES A, B AND D.  This insurance applies only to 
“bodily injury” and “property damage” which occurs during the 
policy period.  The “bodily injury” or “property damage” must be 
caused by an “occurrence”.  The “occurrence” must take place in the 
“coverage territory”.  We will have the right and duty to defend any 
“action” seeking those compensatory damages but: 

1) The amount we will pay for compensatory damages is limited 
as described in SECTION III - LIMITS OF INSURANCE. 

2) We may investigate and settle any claim or “action” at our 
discretion; and 

3) Our right and duty to defend end when we have used up the 
applicable limit of insurance in the payment of judgments or 
settlements under Coverages A, B or D or medical expenses under 
Coverage C. 

... 

c. “Property damage” that is loss of use of tangible property 
that is not physically injured shall be deemed to occur at the time of 
the “occurrence” that caused it.  (emphasis added) 

… 

  “Property damage” is defined in the IBC 2100 as: 

a. Physical injury to tangible property, including all resulting 
loss of use of that property; or 

b. Loss of use of tangible property that is not physically injured.  
(emphasis added, throughout) 

                                                 
  b. Loss of use of tangible property that is not physically injured.  All such loss of use shall be deemed 

to occur at    the time of the “occurrence” that caused it.” 
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Each of the highlighted words or phrases in the grant of coverage raise their own coverage issues. 

1. “Legally Obligated To Pay” 

Some in the insurance industry still operate under the belief that any claims for breach of contract, 
as opposed to negligence, are not covered under a CGL policy.  However, in 1992 the B.C. Court of 
Appeal held, in Cultus Lake Park Board v. Gestas Inc.,48 that the phrase “legally obligated to pay” 
encompasses contractual, as well as tort liability. 

In the much more recent decisions of Bridgewood Building Corp. (Riverfield) v. Lombard General 
Insurance Co. of Canada 49and Beige Valley Developments v. Lombard General Insurance Co. of 
Canada,50 the Ontario Superior Court of Justice and Court of Appeal confirmed the insuring 
agreement term “legally obligated to pay” encompasses contractual obligations.  In each case, an 
Ontario builder issued building warranties as compelled by the Ontario New Home Warranty Act.51  
The builders constructed a number of homes containing defective concrete supplied by 
subcontractors.  The faulty concrete caused the foundations to shift, resulting in cracks to the 
exterior brick and stone wall finishes and damage to framing and drywall.  The builders repaired the 
damage and paid for alternate accommodation under their warranty obligations before seeking 
coverage under their CGL policies for the cost. 

The builders’ insurer, Lombard, resisted the claims, arguing they did not fall within the insuring 
agreements because the builders had not been “legally obligated to pay as damages” the repair and 
accommodation costs.  Lombard said “legally obligated to pay” required some demonstration of 
fault on the part of the builders or a court determination that they were legally obligated to pay 
before coverage was triggered under the CGL policies.  The judge disagreed.  Following the principle 
that terms of coverage should be construed broadly, he ruled that a contractual responsibility for 
repairs – even one dictated by statute – constituted a legal obligation to pay within the meaning of 
the insuring agreement.  As noted, the Bridgewood and Beige Valley trial decisions were both 
upheld on appeal. 

The ‘contractual liability’ exclusion will be discussed below. 

2. “Property Damage” 

The coverage counterpart to Winnipeg Condominium is Bird Construction Company Ltd. v. Allstate 
Insurance Company of Canada.52  That case involved the general contractor’s bid for coverage with 
respect to the cost of repairs necessary to correct the inherently dangerous condition of a building.  

                                                 
48  (1992), 12 C.C.L.I. (2d) 1 (B.C.S.C.) aff’d (1996) 33 C.C.L.I. (2d) 245 (C.A.) 
49 (2005), 26 C.C.L.I. (4th) 93, aff’d (5 April 2006), C43430 & C43431 (Ont. C.A.) 
50  Ibid. 
51  R.S.O. 1990, c. O.31 
52  (Man.Q.B.), reversed [1997] I.L.R. 1-3378 (Man.C.A.) 
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The condition, which involved the potential for exterior cladding to fall off, was caused by the 
improper manner in which the building had been constructed. 

The Manitoba Court of Appeal held that the subsequent owner’s claim for the cost of rectifying the 
dangerous condition of the building did not constitute a claim for “property damage”.  The policy 
defined “property damage” as “physical injury to tangible property”.  The only damage alleged by 
the subsequent owner was to the building itself, but this was excluded by the “work”/”product” 
provisions of the policy (discussed below).  The only economic loss covered was “loss of use”, and 
no claim had been advanced in that regard. 

Two points can be drawn from the decision in Bird Construction v. Allstate.  First, we will see 
(below) that the “work” and “product” exclusions in CGL policies may not have the same effect on 
coverage for subcontractors, trades or suppliers, as on general contractors.  Second, creative 
plaintiff’s counsel may advance a claim for “loss of use”, in order to get around the ‘economic loss’ 
coverage problem, and access a general contractor (or developer)’s liability insurance. 

There is clear authority that, for example, a subcontractor will be owed a duty to defend (and at 
least a partial obligation to indemnify, as well) where its “work” or “product” causes damage to 
other parts of the building, or necessitates the replacement of other building components.  In 
Carwald Concrete & Gravel v. General Security Insurance Co. Canada,53 the insured provided poor 
quality cement which was poured over pipes and electrical work.  It was later discovered that the 
concrete would have to be replaced and this would mean discarding the now encased pipes and 
electrical wires.  Even though the pipes and wiring had not been damaged, they were rendered 
useless by the pouring of concrete, and were therefore held to be “physically injured”.  There was, 
therefore, “property damage” under the policy. 

In Gulf Plastics Ltd. v. Cornhill Insurance Company,54 the B.C. Supreme Court followed the reasoning 
of the Alberta Court of Queens Bench in the Carwald Concrete case.  Gulf Plastics had supplied a 
defective ingredient which was incorporated into a third party’s plastic sheets.  As a result, the 
sheets did not seal under heat treatment, as they were supposed to do.  This was held to constitute 
“property damage” (to the sheeting), under the insured supplier’s CGL policy. 

In the Court’s 2000 decision of AXA v. Guilford Marquis,55 the developer and general contractor 
held an AXA Pacific liability policy which covered “injury to property”, without any restriction to 
“physical” loss or “tangible” property.  Since repair costs are an economic injury, the judge held that 
the cost of repairing two leaking residential towers fell within the broad meaning of “injury to 
property”.  This result should not have surprised AXA, because similar Allstate wording was found to 

                                                 
53  [1986] 17 C.C.L.I. 241 (Alta.C.A.) 
54  [1990] I.L.R. 1-2644 (B.C.S.C.) 
55  [2000] B.C.J. No. 208 (S.C.) 
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cover repair costs in the widely known 1991 case, Privest Properties Ltd. v. Foundation Co. of 
Canada Ltd.56 

However, in 2005, the Saskatchewan Court of Appeal and the British Columbia Supreme Court came 
to opposite conclusions about whether the term “property damage” covers injury to the insured’s 
own work.  Such decisions, and particularly those in British Columbia, have created a coverage 
controversy which has yet to be completely resolved. 

In Westridge Construction Ltd. v. Zurich Insurance Co.57 the insured general contractor constructed 
a swine barn.  The prefabricated metal roof later corroded, prompting the owner to sue the 
contractor.  The contractor was refused coverage by its CGL insurers on the grounds that the 
policies did not cover damage to the insured’s own work.  The Saskatchewan Court of Queen’s 
Bench supported the coverage refusal.  In overturning the Queen’s Bench judgment, the Court of 
Appeal considered the meaning of “property damage” within the insuring agreements.  The policies 
defined property damage as, “physical injury to or destruction of tangible property”. The Court 
ruled at paragraph 38, 

The definition of property damage in the policy in this case is not qualified to 
mean physical injury to property other than the insured’s own work product 
and cannot be read as though it was so qualified. 

But the British Columbia Supreme Court held otherwise in Swagger Construction Ltd. v. ING 
Insurance Company of Canada.58  In that case, Swagger was the general contractor hired to 
construct a building for the University of British Columbia.  Swagger sued the University for extra 
work and delays and was met with a counterclaim for building defects.  Swagger turned to its 
liability insurers for defence and indemnity coverage on the counterclaim.  Its insurers refused and 
Swagger sued. 

Swagger did not claim coverage for repairing the alleged deficiencies themselves but only for the 
costs of repairing other work damaged by the defective work.  Mr. Justice Smith held this was not a 
claim for property damage within the CGL policies’ insuring agreements.  As in the Westridge case, 
“property damage” was defined in the polices as physical injury to tangible property.  Mr. Justice 
Smith supported this conclusion by citing Mr. Justice Drost in Privest Properties Ltd. v. Foundation 
Co. of Canada59 where he, in turn, cited Harbour Machine Ltd. v. Guardian Insurance Company of 
Canada,60 stating, 

[T]he mere presence of a defective product in an otherwise sound structure 
does not, in itself, constitute damage to property. (emphasis added). 

                                                 
56  (1991), 57 B.C.L.R. (2d) 88 (S.C.) 
57  2005 SKCA 81 
58  2005 BCSC 1269 
59  Supra note 54 at para. 60 
60  (1985), 60 B.C.L.R. 360 
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The trouble is that, as noted above, Swagger was not claiming coverage for repairing defective 
products themselves in an otherwise sound structure.  Swagger specifically stated it was not 
pursuing the cost of repairing the defects themselves but was only claiming for the cost of repairing 
the physical damage those defects caused to the structure surrounding them.  With respect, the 
judge in Swagger seems to have misunderstood Privest and Harbour Machine. 

Mr. Justice Smith also found support in Winnipeg Condominium and its coverage counterpart, Bird 
Construction.  Winnipeg Condominium was not an insurance coverage case.  It was instead a tort 
case addressing whether a building owner could pursue members of the construction and design 
team for building defects absent a contract with them.  Recovery is barred in cases where the repair 
costs are for “pure economic loss” (e.g. loss of value) rather than physical property damage.  The 
question was whether a building defect that threatened damage to other parts of the building 
constituted physical damage or just an economic loss.  Quoting Mr. Justice LaForest from that 
decision, Mr. Justice Smith wrote, 

The reality is that the structural elements in any building form a single 
indivisible unit of which the different parts are essentially interdependent. 
To the extent that there is any defect in one part of the structure it must to a 
greater or lesser degree necessarily affect all other parts of the structure. 
Therefore any defect in the structure is a defect in the quality of the whole 
and it is quite artificial, in order to impose a legal liability which the law 
would not otherwise impose, to treat a defect in an integral structure, so far 
as it weakens the structure, as a dangerous defect liable to cause damage 
“to other property”. 

A critical distinction must be drawn here between some part of a complex 
structure which is said to be a “danger” only because it does not perform 
its proper function in sustaining the other parts and some distinct item 
incorporated in the structure which positively malfunctions so as to inflict 
positive damage on the structure in which it is incorporated. (emphasis 
added) 

Mr. Justice Smith focused on the first part of this quote to support his view that a building cannot 
be broken down into components such that a defective part can be said to cause property damage 
to other parts.  However, examining the highlighted portion of the quote suggests the Winnipeg 
Condominium decision actually supported Swagger’s claim to coverage.  The claim in Swagger was 
that there was a distinct item (the building envelope) incorporated into the structure (the building) 
which positively malfunctioned to cause positive damage (rot) to the structure in which it was 
incorporated.  Regardless, and as noted above, Winnipeg Condominium is not an insurance 
coverage case. 
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Mr. Justice Smith noted that and referred to the related insurance case, Bird Construction.  He 
observed that the concept expressed by Mr. Justice LaForest in Winnipeg Condominium was applied 
to determine coverage in Bird Construction.  Although this is true, the Manitoba Court of Appeal in 
Bird Construction applied the concept only to the policy exclusions, and not the insuring agreement.  
On this point, the judgment in Bird Construction reads, 

The only damage to the property alleged in the claim against the policy 
holder is damage to the building itself.  But this is not damage in the sense 
defined in the policy which expressly excludes coverage for damage to the 
work performed by or on behalf of the policy holder (Exclusion (k)(4).  Nor 
can it be argued that the defect in part of the building caused damage to the 
rest of the building.  This argument, known as the “complex structure” 
theory, was rejected by the Supreme Court of Canada in Winnipeg 
Condominium Corporation No. 36 v. Bird Construction Ltd. (emphasis added) 

The Manitoba Court of Appeal stated it would not break down the building into component parts so 
that the “work” exclusion removed coverage only the defect and not any resulting damage to other 
parts of the structure.  The case says nothing about whether the building may be broken down into 
components for the purpose of determining whether resulting damage to other parts of the 
structure constitutes “property damage” under the insuring agreement.  In any event, the Manitoba 
Court of Appeal in Bird Construction missed the Winnipeg Construction distinction between 
defective work itself on the one hand, and the damage resulting when defective work malfunctions 
and causes positive damage to other parts of the structure.  Swagger was concerned with coverage 
under the insuring agreement for positive damage to a structure beyond the responsible defects 
themselves.  Bird Construction does not address the issue. 

Further, although Mr. Justice Smith indicated in Swagger that insurance policies should be 
considered in their entirety when interpreting any clause, it appears he failed to consider one of the 
policy exclusions as an interpretive guide for the insuring agreements.  It is not recorded in the 
judgment but it seems likely the exclusion for the insured’s own work (in Swagger’s case, the entire 
building) contained an exception effective only during the completed operations phase – that is, the 
12 or 24 months following completion of the work.  The exception does not change the exclusion of 
work done by the insured itself, but brings back into coverage any work done on the insured’s 
behalf.  This generally means work done by subcontractors.  Of course, there is no purpose for this 
exception if physical damage to any part of the building does not constitute property damage under 
the insuring agreement in the first place.  The presence of the subcontractor exception suggests the 
policy drafters understood damage to a general contractor’s product would be covered by the 
insuring agreement.  That is why they removed it from coverage with the work exclusion and for the 
completed operations phase, returned coverage for that part of the work carried out by 
subcontractors. 

The Swagger decision was appealed, but the appeal was subsequently abandoned. 
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Most recently, in June of 2006, the Nova Scotia Supreme Court weighed in on the issue in ING 
Insurance Company of Canada v. A.M.L. Painting Ltd.61  In this case, Sable Offshore Energy Inc. sued 
several parties, including A.M.L. Painting Ltd., for the widespread premature failure of the paint 
systems on drilling platforms and pipelines, as well as onshore plants and facilities.  Such failures 
are alleged to have resulted in corrosion of the steel and potential damage to the structural 
integrity of the various facilities, which might fail if they were left unprepared. 

In separate proceedings, ING sought a declaration that it did not owe any duty to defend or 
indemnify A.M.L. under its CGL policy.  The judgment surveys the law, including many of the cases 
discussed both above and below.  In his reasons, Judge Warner stated as follows62: 

I have some difficulty with the approach taken by the Ontario Court 
of Appeal in Alie [v. Bertrand & Frere Construction Co.] in its analysis 
of what constitutes “property damage” at paragraphs 23 to 46.  It 
makes the statement, in discussing the insuring provision and 
definition of property damage, that CGL policies are not performance 
bonds or intended to cover the cost of repairing or replacing the 
insured’s defective work or product. 

In my view, such a general proposition can only flow from an analysis 
of the entire policy – the insuring provisions, definitions, conditions, 
and exclusions, and is still subject to the actual wording of the 
individual policy. 

If one follows the steps described [by various text writers], on a plain 
reading of the insuring agreement (section I-C) together with the 
definition of “property damage”, the policy clearly covers all physical 
damage to tangible property caused by an occurrence, and includes 
loss of use resulting therefrom, and loss of use of uninjured property 
caused by that accident.  Nothing in the insuring agreement or 
definition of property damage limits the property damage to 
property of a third party or excludes property of the insured. 

It is the exclusions and liability conditions that, through several 
revisions of the model forms developed by ISO and IBC, have 
resulted in the general proposition that CGL policies are not intended 
to cover the costs of repairing or replacing the insured’s defective 
work or product. 

                                                 
61 2006 NSSC 203 (QL) 
62  Ibid at paras. 39-51 
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I prefer the approach adopted by the Saskatchewan Court of 
Appeal in Westridge and accepted by the Ontario Court of Appeal 
in Bridgewood.  This approach requires the Court to carefully 
analyse the interplay between the insuring provision, the 
definitions, and the exclusion clauses. 

… 

In this case the [Statement of Claim] alleges that paint failures 
caused, and are continuing to cause, significant corrosion of the steel 
that the paint system was intended to protect, and that further 
corrosion would impair the structural integrity of the steels, if left 
unrepaired.  The defendant, AML, prepared and applied the paint 
system to some of Sable’s facilities.  Sable does not limit itself to 
claiming the direct and indirect costs in replacement of the failing 
paint systems.  The pleadings are general.  Paragraph 76 itemizes 
nineteen allegations of breach of contract or negligence and alleges 
“such other breaches of contract or negligence as may appear”.  
Paragraph 78 claims unspecified general damages.  Paragraph 78 
also claims loss of profits that may be incurred in carrying out the 
replacement of the failing paint systems.  A reasonable 
interpretation of the pleadings, and the application of common 
sense to the claim that significant corrosion of the steel of the 
facilities has, and continues to, occur, clearly infers the possibility 
that the defendants may be found, jointly and/or severally, liable 
for far more than simply the direct or indirect costs of replacing the 
failing paint systems that each defendant installed. 

I agree with counsel for AML that (a) the alleged continuing 
corrosion is property damage to property of someone other than 
AML, and (b) that allegation is sufficient to trigger the duty to 
defend.  The damage is to tangible property that has been physically 
injured. 

… 

Paragraph 78 contains a specific claim for loss of profit that may be 
incurred in carrying out the replacement of the failing paint systems.  
It is a reasonable inference that the loss of profits could arise from a 
loss of use of the plaintiff’s facilities – the Goldboro gas plant and the 
Point of Tupper fractionation plant.  The closing of those facilities – 
property of Sable and not of the insured, or of any other facilities, 
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clearly fits within the definition contained in the Policy for loss of 
profits (i.e. loss of use).  (bold-face added; underlining in original) 

On a correct analysis, therefore, the limitation of coverage to “property damage” may not be of 
very much assistance to insurers.  However, this issue does continue to vex Canadian courts, 
insurers and policyholders alike.  All in all, as always, subtle differences in policy wordings can mean 
the difference between a covered or uncovered loss. 

3. “Occurrence”/“Accident” 

“Occurrence” is defined in IBC Form 2100, as follows: 

““Occurrence” means an accident, including continuous or repeated 
exposure to substantially the same general harmful conditions.”  
(emphasis added) 

However, unhelpfully, the word “accident” is not defined. 

Given the sheer number of leaky condo claims, some insurers may be wondering whether coverage 
cannot be denied on the basis of lack of fortuity.  Specifically, they might be considering a denial of 
coverage on grounds that the water damage was not an accidental, because the insured knew or 
ought to know that it would happen.  However, the case law on this issue is not encouraging for 
insurers. 

The leading decision on the definition of “accident” is Canadian Indemnity Company v. Walkem 
Machinery & Equipment Ltd.,63 in which Pigeon, S.C.J., stated at page 514: 

‘Accident’ covers ... any unlooked for mishap or untoward event 
which is not expected or designed or any unexpected personal injury 
resulting from any unlooked for mishap or occurrence.  The test of 
what is unexpected is whether the ordinary reasonable man would 
not have expected the occurrence, it being irrelevant that a person 
with expert knowledge, for example of medicine, would have 
regarded it as inevitable.  (emphasis added) 

In the Walkem Machinery case, the insured has supplied defective cranes, which it knew to be 
defective and in danger of collapse.  One of the cranes subsequently did collapse, killing its 
operator, and causing significant accident.  The insurer denied coverage, on the basis that the loss 
was not caused by an accident.  However, the trial Judge disagreed, and his decision was upheld by 
both the B.C. Court of Appeal and Supreme Court of Canada. 

                                                 
63  (1973), 38 D.L.R. (3d) 265 (B.C.C.A.), aff’d [1975] 5 W.W.R. 510 (S.C.C.) 
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In Surrey v. General Accident Assurance,64 the insured municipality had allowed development which 
its representatives knew would cause excessive water run-off into a nearby creek, and perhaps 
even some flooding.  The owners of a downstream golf course were forced to build a concrete 
flume, to handle the additional water volume.  They complained to Surrey about the flooding, as 
well as the cost of maintaining the flume, but nothing was done.  The flume eventually washed out, 
and was replaced at considerable cost.  The owners successfully sued the Municipality, which 
turned to its liability insurers.  Coverage was denied on the basis that the municipality had expected 
the damage, such that the loss was not caused by an accident. 

McEachern, J., speaking for the Court of Appeal, stated: 

While there is no doubt Surrey was aware of potential downstream 
flooding from a very early date, to be successful on this point the 
insurer would have to establish that Surrey, at the time it approved 
the upland areas for development, must have expected not just 
increased volumes in Fergus Creek, or even occasional flooding, but 
rather the actual washout of this flume. 65 

Nevertheless, there are some cases which have held that damage resulting from poor workmanship 
or faulty design or construction cannot be characterized as resulting from an “accident”.  The 
leading Canadian cases on this point are Harbour Machine Ltd. v. Guardian Insurance,66 Supercrete 
Precast Ltd. v. Kansa General Insurance,67 and Greenan v. Maber Construction Co.68 

In Harbour Machine, the insured has sold and installed two marine engines in a customer’s boat.  
The installation had been improperly done, such that propeller shafts were at an inappropriate 
angle, which eventually resulted in the propeller falling off and damage to the port shaft.  The 
problem was remedied by lengthening the boat to accommodate the engines.  In concluding that 
the cost of remedying the defects did not flow from an accident, the B.C. Court of Appeal stated: 

Essentially the cost of remedying the defect arises out of the faulty 
planning and design of the installation and the poor workmanship in 
carrying it out.  Apart from the minor matter of the propeller, there 
was nothing that would constitute a mishap or occurrence, the event 
which must happen before there can be said to be either an accident 
or an occurrence.69 

The Court also held that the claim fell outside coverage by virtue of the policy exclusions. 

                                                 
64  (1996), 30 C.C.L.I. (2d) 154 (B.C.C.A.) 
65  Ibid. at p. 158 
66  (1985), 10 C.C.L.I. 72 (B.C.C.A.) 
67  (1990), 45 C.C.L.I. 248 (B.C.S.C.) 
68  (1992), 14 C.C.L.I. (2d) 129 (N.B.C.A.) 
69  Supra note 62 at 77 
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In Supercrete, the insured supplied cables and other materials to tension a bridge.  By reason of 
either the stretching of the cables or the failure of the anchoring in the pier caps, the cables could 
not be properly tensioned, and a different anchoring system had to be employed.  The insured was 
sued in negligence and breach of contract with respect to improper design, supply of materials and 
provision of services.  The B.C. Supreme Court rules that the costs of remedying the problem were 
not accidental, and that coverage under the policy was therefore not triggered.  In doing so, the 
Court relied upon the reasoning applied in the Harbour Machine case. 

In Maber Construction, the insured was sued for failing to construct a residence in a workmanlike 
manner, thereby giving rise to deficiencies which required remedial repairs.  The insured sought a 
declaration that his insurer was obliged to defend the lawsuit.  The New Brunswick Court of Appeal 
rejected the claim for declaratory relief.  In doing so, it relied upon the “work performed” exclusion 
in the policy, and “entertain[ed] doubts that faulty workmanship, which is the [houseowner’s] 
complaint, can fall within the meaning of accident...”70 

The scope of “occurrence” was recently considered in an Ontario leaky condo case called Nipissing 
Condominium Corp. No. 18 v. Mayco Homes Ltd.,71 but without much analysis.  In Nippising, the 
plaintiff condominium corporation sued builders and developers for defects and deficiencies which 
led to water leaks during periods of wind driven rain.  The builders and developers sought 
protection under commercial general liability policy.  The insurer, Zurich, denied it had a duty to 
defend or indemnify on grounds that damage resulting from negligent work was not an 
“occurrence” within the meaning of the contract.  Zurich cited several cases to that effect. 

The definition of “occurrence” was the standard one which stated that “‘Occurrence’ means an 
accident, including continuous or repeated exposure to substantially the same generally harmful 
conditions.”  The judge found that given the definition in the policy, the pleadings cited, and the 
alleged damage, the policy of insurance could be interpreted as providing coverage against such 
claims.  In support of this finding, he cited only the general proposition from Nichols v. American 
Home Assurance Co.,72 that the duty to defend is broader than the duty to indemnify and the 
former arises when there is a mere possibility that a claim within the policy will succeed. 

The “occurrence” issue was given equally scant analysis in F.W. Hearn/Actes – A Joint Venture Ltd. v. 
Commonwealth Insurance Company.73  In that leaky building case, the judge merely stated that the 
fact a mishap might have been avoided by the exercise of greater care or diligence (i.e. better 
design or construction) does not automatically take it outside the scope of “accident”.  Hearn/Actes 
is also significant because it involved a project-specific wrap-up liability policy. 

                                                 
70 Supra note 64 at 142 
71  (1999), 14 C.C.L.I. (3d) 150 (Ont. Sup. Ct. HJ) 
72  [1990] 1 SCR 801 
73  2000 BCSC 764 
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However, between late 2004 and early 2006, both Ontario and B.C. trial courts, and most recently 
the Ontario Court of Appeal, have all weighed in on the matter, with a substantial divergence in 
views between them. 

In November 2004, the Ontario Superior Court issued a decision which breathed life back into the 
issue.  In ARG Construction Corp. v. Allstate Ins. Co.74 a contractor was sued for a wide variety of 
allegations of defects and deficiencies alleged to have arisen as a result of its negligence or breach 
of contract.  It was, in effect, an Ontario version of a leaky condo case.  Perhaps because they had 
read an earlier version of this paper, the pleadings in the underlying suit were deliberately 
manipulated so as to track the exact wording of the contractor'’ CGL policy (e.g. “property damage 
as a result of accidents” etc.).  The Court held that the true nature of the bulk of the claim was the 
repair of various elements of the building due to faulty workmanship by the insured or its 
contractors, that such claims were not “accidents” and were therefore not covered, and 
consequently the insurer was not duty bound to defend the claim.  Some commentators are of the 
view that this is an incorrect decision, but it certainly provides ammunition for insurers to deny 
poor workmanship claims on the grounds that there was no “accident” or “occurrence”. 

Taking all of these cases together however, where physical damage (ex. rot) has actually been 
sustained by a building or other structure, the definition of “accident” or “occurrence” may not 
assist insurers very much, in terms of denying coverage under a CGL policy for any ensuing liability 
claims.  If, on the other hand, the claim is for the cost of repairing poor workmanship, in order to 
prevent rotting (or other damage) in the future, then the absence of actual physical damage may 
result in the Harbour Machine reasoning being applied, so as to deny coverage for lack of an 
“accident”. 

Westridge and Swagger also come to opposite conclusions regarding the meaning of “accident” and 
“occurrence” within the CGL insuring agreement.  In Westridge, the court noted “accident” was not 
defined in the policy and occurrence was defined as “continuous or repeated exposure to 
conditions which result in loss neither expected nor intended from the standpoint of the insured”.  
In finding there had been an accident or occurrence, the Court ruled, 

These pleadings clearly suggest that the exposure of the roof system to the 
conditions of the swine barn over the years caused the damage and that the 
damage was neither expected nor intended from the point of Westridge, the 
insured. 75 

In the September 2005 Swagger decision, Mr. Justice Smith cited various cases indicating that 
defective work or design is itself not an accident and the ARG decision which, as noted, deals with 
both defects and resulting damage to other parts of a structure, but ignores the distinction.  Mr. 
Justice Smith found these cases supported his view that resulting damage to other parts of the 

                                                 
74  [2004] O.J. No. 4517 (O.S.C.J.) 
75  Supra note 55 at para. 40 
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structure is not an accident within the meaning of the CGL insuring agreement.  The judge then 
considered the F.W. Hearn/Actes case, a British Columbia decision which, as noted, highlighted the 
distinction between defects and resulting damage within a structure, and indicated the resulting 
damage was accidental.  He concluded F.W. Hearn/Actes was inexplicably incompatible with the 
other cases and chose not to follow it. 

Again, and with respect, the trial judge in Swagger appears to have misunderstood the case law and 
failed to consider, among other matters, the interpretive effect of the exception to the work 
exclusion which suggests the policy drafters anticipated that damage to the insureds work would be 
covered by the insuring agreement. 

On April 5, 2006, the Ontario Court of Appeal released a judgment upholding the trial decisions 
in the Bridgewood and Beige Valley cases.  Although the Court did not expressly refer to ARG or 
Swagger, its ruling firmly rejects much of the reasoning in those cases. 

Lombard argued the insuring agreements did not cover the losses, saying it was settled law that 
CGL policies are not intended to cover repair or replacement costs arising out of an insureds own 
defective work or product.  This is, in essence, the performance bond argument which is raised 
time and again in construction deficiency insurance coverage cases. 

However, the Court of Appeal followed the rule espoused by the Saskatchewan Court of Appeal 
in Westridge (and cited but seemingly not applied in Swagger).  Namely, the actual policy wording 
must take precedence over general insurance principles.  Standing alone, any general principle 
that a liability policy is not a performance bond, cannot preclude coverage for claims respecting 
an insureds own defective work or product if the policy provisions evidence a contrary intent.  
Instead, the general principle is merely an interpretative aid that can be helpful, but not 
necessarily decisive, in determining the scope and extent of risk that the insurer has agreed to 
cover in any given case.  

Although it was not invoked by Lombard, which had argued the case based on general principles 
alone, the Ontario Court of Appeal considered the work exclusion when interpreting the coverage 
agreement.  The Court particularly noted the exception if the damaged work or the work out of 
which the damage arises was performed on the insureds behalf by a subcontractor.  On a plain 
reading, this provision suggested coverage was available if the exception was engaged.  

When challenged by the Court to address the issue, Lombard argued that an exception to an 
exclusion cannot restore coverage which did not exist in the first place.  The Court of Appeal ruled 
there was coverage in the insuring agreement and so the exception to the exclusion did not 
create coverage.  Lombard’s position that there was no coverage in the insuring agreement was 
problematic for several reasons.  First, it defied the basic principle of contract interpretation that 
all terms are presumed to have a purpose.  If Lombard’s position was accepted, the work 
exclusion was redundant and the exception meaningless.  Second, Lombard’s position “turned 
the contra proferentem principle on its head” by in effect asking the Court to construe 
ambiguities in the insurance policy against the insured.  Third, it ignored the historical evolution 
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of the work exclusion and the reasonable expectation of the parties flowing from this.  The Court 
reviewed the history of the exclusion and noted the subcontractor exception was added to the 
standard CGL policy in 1986 because more projects were being completed with subcontractors 
and contractors were unhappy that the work exclusion precluded coverage for the work done by 
these subcontractors.  

Lombard next argued that finding coverage would provide general contractors with a windfall.  
For low premiums, they were able to obtain insurance that permits, indeed encourages them, to 
hire inexpensive subcontractors, comforted in the knowledge they will be fully indemnified if the 
subcontractors do bad work.  Insurers never intended to underwrite this "business risk".  The 
Court of Appeal also rejected this argument for three reasons. 

First, it accepted the logic from previous cases which said the business risk doctrine is less 
applicable to a claim by a general contractor for the defective work of its subcontractor.  A 
general contractor has minimal control over the work of its subcontractors and providing 
coverage to the general contractor will not relieve the subcontractor of ultimate responsibility.  

Second, Lombard’s position failed to account for practical business realities.  General contractors 
would go out of business if they routinely hired incompetent subcontractors.  “The marketplace 
can be trusted to look after unscrupulous general contractors who for the sake of a fast dollar, 
are prepared to risk their reputation by providing defective work product on a regular basis”.  

Third, “and most important”, if insurance companies do not wish to indemnify general 
contractors for the faults of their subcontractors, “they need only say so in clear and 
unambiguous policy language”.  Standard industry endorsements designed to accomplish just 
that have been available for years.  

In the end, the Ontario Court of Appeal ruled the trial judge was correct and Bridgewood and 
Beige Valley were covered for the losses. 

This appellate decision, particularly coupled with that in Westridge, is a major obstacle for 
insurers seeking to rely on the ARG and Swagger cases to deny coverage for poor workmanship-
related liability claims.  The trial judges in the latter cases did not consider the work exclusions in 
interpreting the insuring agreements, a weakness pointed out in various articles and commentary 
about them.  Further, the Ontario Court of Appeal in Bridgewood and Beige Valley squarely and 
persuasively addressed the performance bond argument which heavily influenced the ARG and 
Swagger courts.  Further still, Bridgewood and Beige Valley are decisions of an appeal court, as 
is the contractor-friendly Westridge judgment.  The insurer-friendly ARG and Swagger decisions 
come from lower courts and should therefore receive less weight in future cases.  Finally, in the 
Nova Scotia case of ING Insurance v. A.M.L. Painting, the insurer effectively conceded the issue, 
devoting only one paragraph of its argument to the timing of any “occurrence”. 

B. EXCLUSION CLAUSES 

The CGL exclusions most relevant to leaky condo cases will be those for: 
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• the insured’s contractual liability; 

• property owned by the insured; 

• the insured’s “work” or “product”; and 

• “impaired property”. 

1. ‘Contractual Liability’ Exclusion 

The IBC 2100 contains the following exclusion clause76: 

This insurance does not apply to: 

. . . 

b. “Bodily injury” or “property damage” for which the insured is 
obligated to pay compensatory damages by reason of the 
assumption of liability in a contract or agreement.  This exclusion 
does not apply to liability for compensatory damages: 

1) Assumed in a contract or agreement that is an “insured 
contract”; or 

2) That the insured would have in the absence of the contract 
or agreement.  (emphasis added) 

The definition of “insured contract” includes the following77: 

                                                 
76  The new IBC Form 2100 03-2005(r) revises this exclusion by expanding the exception so as to include defence 

costs, as follows: 
 “2. Exclusions 
  … 
  b. Contractual Liability 

 “Bodily injury” and “property damage” for which the insured is obligated to pay “compensatory damages” by 
reason of the assumption of liability in a contract or agreement.  This exclusion does not apply to liability for 
“compensatory damages”: 
(1) That the insured would have in the absence of the contract or agreement; or 
(2) Assumed in a contract or agreement that is an “insured contract”, or provided the “bodily injury” or “property 

damage” occurs subsequent to the execution of the contract or agreement.  Solely for the purposes of liability 
assumed in an “insured contract”, reasonable legal fees and necessary litigation expenses incurred by or for a 
party other than an insured are deemed to be “compensatory damages” because of “bodily injury” or 
“property damage”, provided: 
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same 

“insured contract”; and 
(b) Such legal fees and litigation expenses are for defense of that party against a civil or alternative dispute 

resolution proceeding in which “compensatory damages” to which this insurance applies are alleged. 
77  The new IBC Form 2100 03-2005(r) revises subparagraph g. as follows: 

“15. “Insured contract” means: 
… 
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‘Insured contract’ means: 

. . . 

g. That part of any contract or agreement pertaining to your 
business under which you assume the tort liability of another to pay 
compensatory damages because of “bodily injury” or “property 
damage” to a third person or organization, if the conduct or 
agreement is made prior to the “bodily injury” or “property 
damage”.  Tort liability means a liability that would be imposed by 
law in the absence of any contract or agreement. 

An “insured contract” does not include that part of any contract or 
agreement that indemnifies an architect, engineer or surveyor for 
injury or damage arising out of: 

1) Preparing, approving or failing to prepare or approve maps, 
drawings, opinions, reports, surveys, change orders, designs or 
specifications; or 

2) Giving directions or instructions, or failing to give them, if 
that is the primary cause of the injury or damage.  (emphasis added) 

However, the CGL ‘contractual liability’ exclusion may not provide very much protection to insurers.  
This is largely because of the highlighted words.  The clause does not cover most liabilities which are 
contractually assumed, but it contains an express exception for the liability which the insured would 
have anyway, even “in the absence of the contract” (i.e. in tort).  This would include (ex.) recovery 
of ‘pure economic loss’ under the principle established in Winnipeg Condominium. 

                                                 
g. That part of any other contract or agreement pertaining to your business (including an indemnification of any 

municipality in connection with work performed for a municipality) under which you assume the tort liability 
of another party to pay for “compensatory damages” because of “bodily injury” or “property damage” to a 
third person or organization, provided the “bodily injury” or “property damage” is caused, in whole or in part, 
by you or by those acting on your behalf.  Tort liability means a liability that would be imposed by law in the 
absence of any contract or agreement. 
Paragraph g. does not include that part of any contract or agreement: 
(1) That indemnifies an architect, engineer or surveyor for injury or damage arising out of: 

(a) Preparing, approving or failing to prepare or approve, maps, shop drawings, opinions, reports, 
surveys, field orders, change orders or drawings and specifications; or 

(b) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or 
damage; or 

(2) Under which the insured, if an architect, engineer or surveyor, assumes liability for an injury or damage 
arising out of the insureds’ rendering or failure to render “professional services”, including those listed 
in (1) above and supervisory, inspection, architectural or engineering activities.” 
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2. ‘Owned Property’ Exclusion 

The IBC 2100 also excludes78: 

h. “Property damage” to: 

1) Property you own, rent or occupy; 

2) Premises you sell, give away or abandon, if the “property 
damage” arises out of any part of those premises; 

... 

5) That particular part of real property on which you or any 
contractor or subcontractor working directly or indirectly on your 
behalf is performing operations, if the “property damage” arises out 
of those operations; and 

6) That particular part of any property that must be restored, 
repaired or replaced because “your work” was incorrectly performed 
on it. 

Paragraph 2) of this exclusion does not apply if the premises are 
“your work” and were never occupied, rented or held for rental by 
you. 

... 

Paragraph 6) of this exclusion does not apply to “property damage” 
included in the “products-completed operations hazard.”  (emphasis 
added) 

The “products-completed operations hazard” is defined as follows: 

a. “Products-completed operations hazard” includes all “bodily 
injury” and “property damage” occurring away from premises you 
own or rent and arising out of “your product” or “your work” except: 

1) Products that are still in your physical possession; or 

                                                 
78  The new IBC Form 2100 03-2005(r) expands subparagraph (1) as follows: 

“g. Damage To Property 
“Property damage” to: 
(1) Property you own, rent, or occupy, including any costs or expenses incurred by you, or any other person, 

organization or entity, for repair, replacement, enhancement, restoration or maintenance of such property for 
any reason, including prevention of injury to a person or damage to another’s property;” 
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2) Work that has not yet been completed or abandoned. 

b. “Your work” will be deemed completed at the earliest of the 
following times: 

1) When all of the work called for in your contract has been 
completed. 

2) When all of the work to be done at the site has been 
completed if your contract calls for work at more than one site. 

3) When that part of work done at a job site has been put to its 
intended use by any person or organization other than another 
contractor or subcontractor working on the same project. 

Work that may need service, maintenance, correction, repair or 
replacement, but which is otherwise complete, will be treated as 
completed. 

c. This hazard does not include “bodily injury” or “property 
damage” arising out of the existence of tools, uninstalled equipment 
or abandoned or unused materials. 

This exclusion may be a complete bar to CGL coverage, particularly on behalf of owner-developers.  
But there is little case law on the clause. 

In particular, we are unaware of any Canadian decisions on either paragraph 2) or the exception to 
it.  However, there is at least one significant American cases.  In Reliance Insurance Co. v. Povia-
Ballantine Corp.,79 both the unit owners and one tenant sued the developer of a poorly constructed 
condominium project.  The Georgia court held that coverage for the owners’ claims was excluded 
under the developer’s liability policy.  But the tenant’s claims, for damage to personal property and 
bodily injury was covered. 

However, another U.S. case80 holds that a developer which remains on title to one or more 
condominium units will be entitled to a defence with respect to claims for damage to their related 
interest in the common property. 

As for paragraph 6) of the exclusion, and the related exception, this focuses on loss or damage 
which occurs during the construction of the project.  Since most condos will not start leaking until 
sometime after that, these provisions are not particularly relevant to this discussion. 

                                                 
79  738 F.Supp. 523 (S.D. Ga. 1990), aff’d 927 F.2d 614 (11th Cir. (Ga.) 1991) 
80  Cullen/Frost Bank of Dallas, N.A. v. Commonwealth Lloyd’s Insurance, 852 S.W. 2d 252 (Tex. App. – Dallas 

1993) 
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3. “Work”/”Product” Exclusions 

IBC 2100 also includes the following ‘business risk’ exclusions, which lie at the heart of most 
construction insurance cases involving third party liability of contractors81: 

i. “Property damage” to “your product” arising out of it or any 
part of it. 

… 

j. “Property damage” to “your work” arising out of it or any 
part of it and included in the “products-completed operations 
hazard”. 

This exclusion does not apply if the damaged work or the work out 
of which the damage arises was performed on your behalf by a 
subcontractor. 

“Your product” and “your work” are defined as follows: 

“Your product” means: 

a. Any goods or products, other than real property, 
manufactured, sold, handled, distributed or disposed of by: 

1) You; 

                                                 
81  The new IBC Form 2100 03-2005(r) revises the definitions or “your work” and “your product” by expanding 

the ‘inclusive’ wording to embrace providing or failing to provide warnings or instructions, as follows: 
“31. “Your product”: 
 a. Means: 

  (1) Any goods or products, other than real property, manufactured, sold, handled, distributed 
or 
 disposed of by: 

  (a) You; 
  (b) Others trading under your name; or 
  (c) A person or organization whose business or assets or you have acquired; and 

 (2) Containers (other than vehicles), materials, parts or equipment furnished in connection with such 
goods or products. 

 b. Includes 
 (1) Warranties or representations made at any time with respect to the fitness, quality, durability, 

performance or use of “your product”; and 
 (2) The providing of or failure to provide warnings or instructions.” 

“32. “Your work”: 
 a. Means: 

 (1) Work or operations performed by you or on your behalf; and 
 (2) Materials, parts or equipment furnished in connection with such work or operations. 

b. Includes 
 (1) Warranties or representations made at any time with respect to the fitness, quality, durability, 

performance or use of “your work”, and 
 (2) The providing of or failure to provide warnings or instructions.” 
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2) Others trading under your name; or 

3) A person or organization whose business or assets you have 
acquired; and 

b. Containers (other than vehicles), materials, parts or 
equipment furnished in connection with such goods and services. 

… 

“Your product” includes warranties or representations made at any 
time with respect to the fitness, quality, durability or performance of 
any of the items included in a. and b. above. 

… 

“Your work” means: 

a. Work or operations performed by you or own your behalf; 
and 

b. Materials, parts or equipment furnished in connection with 
such work or operations. 

… 

“Your work” includes warranties or representations made at any 
time with respect to the fitness, quality, durability or performance of 
any of the items included in a. and b. above.  (emphasis added 
throughout) 

There are many Canadian, and particularly American cases, regarding the scope of the 
“work”/”product” exclusions, in the context of construction litigation. 

One of the leading Canadian decisions is the Privest Properties case.  The Privest case involved a 
claim for the removal of allegedly harmful asbestos insulation from a commercial building, and the 
duty of CGL insurers to defend the general contractor.  Drost, J. stated at pages 78-9 as follows: 
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All of the [American] authorities to which I have referred thus far, 
were cases in which the contractor had built an entirely new 
building.  In those circumstances courts have generally found that 
the entire structure was the work/product of the contractor. 

... 

The Canadian authorities to which I was referred also support the 
proposition that the work or product of a general contractor, such as 
Foundation, is the project for which the contractor was engaged: see 
Foundation of Canada Engineering Corp. v. Canadian Indemnity82... 
and Sayers & Associates Ltd. v. Insurance Corp. of Ireland83… 

However, the subsequent decision in AXA v. Guilford Marquis suggests that, since the definitions of 
either “work” or “product” may apply to the entire project, the court is entitled to rely on the 
exclusion which is most favourable to the insured.  In most cases, these two clauses are virtually 
identical, so that choosing one over the other makes little, if any difference to the scope of 
coverage.  However, that was not the case in Guilford. 

AXA argued that the leaky condo claim was excluded from coverage because it was a claim in 
relation to the insureds’ goods or products.  The policy had a standard exclusion for “goods or 
products manufactured or sold by the Insured”.  Understandably, AXA did not want the 
construction project classified as the insureds’ work, as the work exclusion was restricted by the 
words “but this exclusion shall only apply to that part of such work which is defective.”  AXA had 
good reason to think it was on solid ground, as the 1991 case of Pier Mac Petroleum Installation Ltd. 
v. AXA Pacific Insurance Co.84 was clear precedent for the proposition that a contractor’s entire 
project was its “product”. 

However, the judge in Guilford noted that the word “work” seemed a more appropriate description 
for a construction project, and that the court in Pier Mac had not considered whether the word 
“work” might also have covered the contractor’s project.  The judge found that since both 
“product” and “work” could apply to a project, there was an ambiguity in the policy as to which one 
did apply.  That allowed the judge to look outside the policy for the meaning of these terms, and 
when he did, he seized upon a product brochure issued by AXA. 

The brochure promoted the policy by highlighting the work exclusion.  It claimed that restricting the 
exclusion to “only … that part of the work which is defective” would mean a general contractor was 
covered for all of a project, except for the particular defective component.  The judge found that 
AXA understood the word “work” to mean an entire project, and found that the work exclusion 

                                                 
82  [1997] I.L.R. 1-832 (S.C.C.) 
83  [1981] I.L.R. 1-1436 (Ont.C.A.) 
84  (1997), 47 C.C.L.I. (2d) 229 (B.C.S.C.) 
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should be applied in the case at hand.  Since only the defective part of the work was excluded, there 
was broad coverage and AXA was obliged to defend. 

Guildford was followed, within a few months, by Hearn/Actes v. Commonwealth.  The liability policy 
in question in the latter case restricted both the work and product exclusions to “that particular 
part... out of which an accident arises”.  That restriction would seem to mean broad coverage for 
the insureds, but it appears that issue was not considered.  Instead, the judge focused on another 
exclusion, which excluded all property forming or to form part of the insured project. 

The exclusion contained an exception for coverage afforded under the “completed operations 
hazard”, which is an add-on to the standard builders risk policy and covers the insured for losses 
occurring after project completion.  The judge noted that the insureds had paid extra for this 
additional coverage and it was worthless if the work and product exclusions removed the entire 
project from coverage.  Therefore, the co-existence of the work and product exclusions with the 
completed operations hazard coverage created an ambiguity which the judge said should be 
resolved in favour of the insureds. 

The “work”/“product” exclusions were also invoked in ARG case as an alternative basis to deny 
coverage and the duty to defend the general contractor. 

The effect of these exclusions on subcontractors, trades or suppliers can be very different.  For 
example, in Ocean Construction Supplies Ltd. v. Continental Insurance,85 the insured supplied a light-
weight concrete platform to a floating aquarium.  Ocean Construction warranted that the platform 
was lighter than seawater and would float.  It did not, and the aquarium sank.  The B.C. Supreme 
Court held that the “own product” exclusion did not apply, because the damage was not to the 
product itself.  Rather, the faulty product caused damage to the rest of the aquarium structure. 

The “work”/”product” exclusion may therefore be a complete bar to CGL coverage for general 
contractors (or project managers), subject to the decisions in Guilford and Hearn/Actes, unless 
plaintiffs plead around it (ex. by alleging damage to personal property, or bodily injury).  However, 
the same cannot be said regarding coverage for subcontractors (or others).  Not only will they 
usually be entitled to a defence, but also at least partial indemnification. 

Moreover, each of the “work” and “product” exclusions contains a potential Achilles heel.  First, as 
bold-faced above, and noted in Bridgewood and Beige Valley, the exclusion for “your work” 
expressly “does not apply if the damaged work or the work out of which the damage arises was 
performed… by a subcontractor”.  As most, if not all “work” by general contractors is subcontracted 
out, this exception will have broad, if not universal application. 

                                                 
85  [1978] I.L.R. 1-1035 (B.C.S.C.), affirmed [1981] 1 W.W.R. 60 (C.A.) 
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Second, as also bold-faced, and commented upon in Westridge, “real property” consists of 
buildings, as well as land.  As such, the definition of “your product”, which expressly carves out “real 
property”, essentially neutralizes that exclusion, for purposes of construction deficiency litigation. 

4. “Impaired Property” Exclusion 

IBC 2100 also excludes: 

k. “Property damage” to “impaired property” or property that 
has not been physically injured, arising out of: 

1) A defect, deficiency, inadequacy or dangerous condition in 
“your product” or “your work”; or 

2) A delay or failure by you or anyone acting on your behalf to 
perform a contract or agreement in accordance with its terms. 

This exclusion does not apply to the loss of use of other property 
arising out of sudden and accidental physical injury to “your product” 
or “your work” after it has been put to its intended use. 

This exclusion was considered in Carwald Concrete.  As noted, the insured’s poor quality concrete 
had to be replaced, and this meant that the pipes and electrical work it had been poured over 
would have to be discarded.  The Alberta Court of Appeal held that, even though the pipes and 
wiring had not been damaged, they were rendered useless, and had therefore been “physically 
injured”.  The exclusion therefore did not apply. 

It is clear that decisions on coverage regarding leaky condo claims can, and often will turn on the 
specific wording of the policies in question.  General rules are of only limited usefulness.  There is 
simply no substitute for carefully considering the policy wordings in question.  As noted above, a 
subtle difference between wordings can make all the difference between a covered or uncovered 
loss.  Underwriters and policy drafters should therefore take heed. 

Partial coverage situations require sophisticated handling by insurers and counsel alike, as discussed 
in Nigel Kent’s detailed paper on the subject: “Preventative Paperwork: Non-Waiver Agreements, 
Reservations of Rights Letters, and the Defence of Claims in Questionable Coverage Situations” 
(1995) 17 Advocates Quarterly 399-450 (an updated version is also available on Clark Wilson’s 
website at www.cwilson.com. 

C. ADDITIONAL INSUREDS AND POLICY LIMITS:  BAD AND GOOD NEWS 

Two other general observations about CGL policies are worth considering. 
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First, section II of the IBC Form 2100 CGL Policy contains an extensive definition of who is insured.  If 
the named insured is a partnership or joint venture, all parties are insured under the policy with 
respect to the partnership business.  If the named insured is a corporation, its executive officers and 
directors are covered with respect to their duties as such.  So too, are the company’s shareholders, 
although liability claims against shareholders are exceedingly rare.  Lastly, coverage is extended to 
include all employees acting within the scope of their employment. 

Leaky condo litigation thus far has not usually included claims against individual officers or 
employees of corporate defendants.  Theoretically, there is no reason why claims in negligence 
might not be brought against such individuals in appropriate cases.  The policy contains a 
“Separation of Insureds” clause (Section IV – Commercial Liability Condition 13) which requires each 
insured to be treated under the policy although it were the only insured i.e. it contemplates 
severability of interest between multiple insureds.  This clause applies to affirm coverage for one 
insured even if coverage is denied to another for, say, breach of a condition or application of an 
exclusion.  This may result in canny plaintiff’s counsel adding officers and employees as “target” 
defendants. 

Most CGL policies (including the IBC Form 2100 policy) have stated limits “per occurrence” and also 
on an “aggregate” basis.  The former is a limit applicable to all claims arising out of a single 
“occurrence” which occurs during the policy period.  For example, if the stated occurrence limit is 
$1 million and the insured is involved in 10 accidents during the policy period, the “per occurrence” 
limit applies separately to each accident. 

As indicated, however, the policy also contains an “aggregate limit” which is the stated maximum 
amount to which the insurer is exposed for all claims that occur within one policy period.  In other 
words, the insurer is responsible to indemnify the insured only up to the state Aggregate Limit, even 
if there are a multitude of claims with an aggregate value in excess of that amount.  It must be 
noted, however, that the IBC Form, 2100 CGL Policy expressly provides that the cost of defending 
the insured does not reduce the limits of insurance available under the policy. 

Second, given the size and number of claims or potential claims against some members of the 
construction industry, it is entirely possible some leaky condo defendants will have insufficient 
aggregate limits on their CGL policies.  That being so, their insurers’ obligation to both indemnify 
and defend leaky condo claims may be exhausted before too many cases against the insured have 
been resolved.  In such cases, of course, both insurers and insureds may attempt to expand 
coverage by seeking contribution from other CGL insurers on risk during the years preceding and 
following the year in which any given claim was first made.  This is discussed, in more detail below. 

D. E&O ISSUES 

There will also be coverage issues under the E&O policies for design consultants involved in leaky 
condo or other construction deficiency litigation.  To begin with, such policies are written on a 
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“claims made” (as opposed to “occurrence” basis), such that the only policy which will respond is 
the one in place when the plaintiffs make their demand or (more likely), file and serve their 
pleadings. 

This topic is fully discussed in Mr. Tuytel’s detailed paper on the subject:  “Design Professionals 
Errors & Omissions Insurance Coverage”, which is available on Clark Wilson’s website at 
www.cwilson.com. 

As we will see momentarily, usually more than one CGL policy will respond to the claims against the 
contractors (and others) involved in the same project.  The result can be that design professionals 
have much lower aggregate limits than other members of the construction industry. 

E. D&O ISSUES 

Claims against strata corporations will likewise raise coverage issues, under their CGL and D&O 
policies.  In addition to the “claims made” nature of D&O insurance, such policies generally exclude: 

• wilful violations of law (ex. provisions of the Strata Property Act); and 

• claims for “bodily injury” or “damage to, or the destruction of tangible property”. 

VII. DISPUTES BETWEEN INSURERS:  WHO’S ON THE RISK 
(AND FOR HOW MUCH)? 

As noted above, the grant of coverage in the IBC 2100 provides: 

“This insurance applies only to “bodily injury” and “property 
damage” which occurs during the policy period.” 

The effect of this standard form wording is that coverage, for the purpose of (ex.) a subcontractor in 
a leaky condo case, will be ‘triggered’ when the “damage” to the project occurs.  But exactly when 
is that? 

Canadian, and particularly American courts have developed four theories of ‘triggerage’ under CGL 
policies.  These are, in a nutshell: 

• the “exposure” theory - that coverage is triggered by the first exposure to the 
condition which causes the injury or damage (ex. the negligent construction); 

• the “manifestation” theory - that coverage is triggered when the plaintiff first 
becomes aware of (ex.) the property damage;  

• the “injury-in-fact” theory - that coverage is triggered when the damage actually 
occurs (ex. when the leaks happen); and 
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• the “continuous” or “triple-trigger” theory - that coverage is triggered throughout the 
period from initial exposure to the condition to first awareness of the damage. 

As noted above, one effect of ‘triggerage’ under “occurrence” based policies can therefore be 
overlapping coverage, and therefore contribution between successive insurers.  A good example of 
this is the “continuous”/”triple-trigger” theory. 

Issues of overlapping coverage and contribution between successive insurers are exceedingly 
complex and are fully discussed in Mr. Tuytel’s detailed paper on the subject:  “Who’s on the Risk 
(And For How Much)?: Allocating and Apportioning Indemnity and Defence Costs Among Insurers in 
Canada, Canadian Journal of Insurance Law Vol. 12, Nos. 4-6 (Oct. – Nov 1994), an updated 
executive summary of which is available on Clark Wilson’s website at www.cwilson.com. 

Two B.C. cases have greatly clarified the ‘triggerage’ issues with respect to leaky condo cases, as has 
a subsequent leading Ontario case.  In Surrey v. G.A.,86 the erosion of the flume and flooding of the 
golf course took place over several years.  The municipality was unable to locate all of its liability 
policies for that period of time.  Both the B.C. Supreme Court and Court of Appeal looked to the 
words, “including continuous or repeated exposure to substantially the same general harmful 
conditions”, in the definition of “occurrence”, and held that General Accident (whose policies had 
been found) was obligated to indemnify for all of the damage which occurred while it was on the 
risk. 

Allstate Insurance Co. of Canada v. AXA Pacific Insurance Co.,87 concerned a leak in a warehouse 
roof.  Rain leaked into the warehouse from May 1989 through October, 1992.  The owner tried to 
fix the problem, starting in 1989, and the insured roofing subcontractor learned of the problems 
sometime between then and 1990.  The owner sued the general contractor in September, 1992, 
and the insured roofer was added as a third party in March, 1994. 

Allstate was on the risk from 1988 to 1990, and AXA from 1990 to 1994.  Both policies contained 
grants of coverage which used the standard IBC wording.  AXA refused to contribute to Allstate’s 
defence costs, and after judgment was granted against the roofing contractor, Allstate sued AXA for 
contribution. 

The B.C. Supreme Court referred to Surrey v. G.A. but, most importantly, the words, “‘property 
damage’ which occurs during the policy period”, mentioned in the grant of coverage in both 
policies.  Pitfield, J. held that this wording was consistent only with the “injury-in-fact” theory, such 
that coverage was triggered throughout 1989 to 1992, and both insurers (i.e. four policies) were 
required to respond.  AXA was therefore ordered to reimburse Allstate for half of its indemnity and 
defence costs. 

                                                 
86  Supra note 60 
87  unreported, B.C.S.C., July 23, 1998 
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Two important points emerge from these decisions.  First, more than one insurer may be required 
to respond to a leaky condo claim against any particular insured.  This means that the insurer to 
which the claim is first reported may be able to obtain contribution from others.  Second, several 
policies, over a number of years, may have to respond.  This is because these are ‘progressive 
injury’ cases. That will effectively increase the insured’s limits for any one claim, to the total limits 
available under all of the policies in effect from the date the building began to leak. 

Alie v. Bertrand & Frere Construction Co.88 concerned defective fly ash supplied to Bertrand by 
Lafarge Canada Inc. for the mixing of concrete which Bertrand subsequently poured into 137 house 
foundations.  The foundations had to be replaced and the homeowners sued both Bertrand and 
Lafarge.  Bertrand’s five insurers and Lafarge’s eighteen insurers all denied coverage and were 
brought into the action by way of third party claims. 

At trial, Bertrand and Lafarge were found 20% and 80% liable, respectively.  The Plaintiffs’ damages 
totalled approximately $20 million, and legal costs were estimated to be in the same range.  
Between 1986 and 1992, Bertrand maintained $1 million of CGL and $4-5 million in excess liability 
coverage.  Over that same period, Lafarge carried $1-2 million CGL coverage, plus two or more 
excess policies, for a total of $20-50 million each year.  The trial judge held all of the CGL insurers 
liable for defence and indemnity, all of the first excess insurers liable for a portion of indemnity, and 
all excess insurers up to $10 million in total coverage for each year to be liable for a portion of both 
defence and third party costs. 

The Bertrand insurers argued that there was no “property damage” because the defective concrete 
merely represented a “threat of future harm” not actual and present physical injury.  Additionally, 
the only thing which was defective (and therefore damaged) was the Bertrand concrete and hence 
coverage was negated by the work/product exclusions.  The Court of Appeal, like the trial judge, 
rejected both of these arguments. It held that: 

• the Bertrand “product” was the concrete not the foundations 
formed by the same;  

• the incorporation of the defective concrete damaged both the 
foundations and the structural integrity of the homes both of which 
constituted “property damage” within the meaning of CGL policies; 
and  

• the fact that the injury was expected to get worse over time and to 
ultimately result in the total collapse of the home did not change 
the present character of the damage so as to take it outside 
coverage. 

                                                 
88  Supra note 1 
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In a departure from previous case law, the Court of Appeal also held that the four common theories 
to triggering coverage for progressive injury claims were not in fact rules of interpretation but 
rather all effectively applications of the “injury in fact” theory; where the court determines on the 
evidence at what point or continuum of points in the process the property damage in fact occurred.  
The appropriate trigger will be dictated by the requirements of the policy language together with 
the facts of the specific case, including the evidence of when the injury actually occurred, when it 
was manifest and how many insurance policies are potentially available and liable to respond. 

The Court of Appeal also reviewed several different types of excess policy wording and the “duty to 
defend” language in such policies.  The Court held that: 

(a) any excess insurer obligation to contribute to defence costs has 
to be found within the policy wording; 

(b) the mere fact that the underlying claim may trigger indemnity 
under the excess policies is not by itself sufficient to require 
contribution but if the excess coverage is exposed and the policy 
contains language requiring the excess insurer to defend, then 
contribution is required; 

(d) a claim based on an event covered by a policy but alleging 
damages beyond the limits of that policy is not covered by that 
policy; rather, it is only “partly” covered by that policy; 

(e) where a claim alleges a harm that is covered by both the primary 
policy and excess policy, but seeks damages in excess of the limits of 
the primary policy, then that claim may or may not be covered by 
the primary policy.  The potential that the primary policy will not 
fully cover any damages awarded is enough to trigger the excess 
insurer’s duty to defend and hence contribution to defence costs is 
required; 

(f) the word “may” is generally given a permissive meaning but it can 
also have a mandatory meaning in certain contexts; in the context of 
the excess insurer’s discretionary ability to defend claims, the 
language is ambiguous and must be construed against the insurer i.e. 
if the claim exceeds policy limits, the language is to be construed as 
though the excess insurer’s duty to defend (and therefore 
contribute) is triggered; but, if the excess policy expressly excepts 
any duty to defend, then the Court will not rewrite that policy so as 
to require contribution towards defence costs.  
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In light of this aspect of the decision, excess insurers must now reassess their preparedness to 
contribute towards the costs of defending claims which may pierce their coverage and if 
contribution towards defence costs is to be excluded, express language to that effect will now have 
to be inserted in the policy. 

VIII. FIRST PARTY CLAIMS 

Both strata corporations and individual owners can also make claims under their property coverage.  
However, these will likely be denied on the basis of exclusions for: 

• deterioration; 

• wet or dry rot; 

• mechanical breakdown; 

• defect; 

• faulty material; and 

• faulty workmanship. 

IX. SPECIFIC LESSONS FOR INSURERS: A COVERAGE-CENTRED 
PRESCRIPTION FOR COST-EFFECTIVE CLAIMS HANDLING 

It can be seen that there are some unique aspects to leaky condo cases and construction deficiency 
claims generally, but they certainly do not present any liability or coverage issues which are entirely 
new.  The classic leaker cases are simply another type of construction dispute.  They are 
complicated, but this is not exactly rocket science. 

What made leaky condos a ‘crisis’ is the sheer number of claims, combined with their size, and all of 
the related hysteria.  But, is there at least a partial solution to this sort of problem?  If so, what is it?  
A couple of old (and wise) expressions come to mind:  ‘See the forest, and not just the trees’ and 
‘Keep your eyes on the ball’. 

In the original version of this paper, Mr. Tuytel suggested that the ‘ball’ which insurers, their 
adjusters and counsel should be keeping their eyes on, in order to most cost-effectively manage the 
onslaught of these sorts of claims, is the insurance company’s long-term financial and business 
interests.  The ‘trees’ are individual claims, or even the liability/coverage issues involved in each 
one.  And the ‘forest’ is the insurers’ over-all corporate exposure (for all insureds involved in the - 
ex. - B.C. construction industry), or at least their exposure with respect to each insured (for all 
claims, or potential claims). 
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Does an insurance company really win a case if they successfully defend their insured, but end up 
spending more on legal and expert fees and disbursements than if they had just paid the plaintiff’s 
claim?  What if an insurer finds itself third partying another one or more of its own insureds, so that 
it has to retain two or more separate defence counsel (just to fight it out between its various 
insureds)? 

What if it is likely to cost you more than your $500,000 limits to defend a general contractor against 
a $3 million claim, almost none of which is covered (because of – ex. the “work”/”product” 
exclusion)?  Looking beyond individual claims, what if your insured has annual aggregate limits of $1 
million (and your company was on risk for the past 5 years), but faces at least $25 million in claims 
for covered losses, spread over more 10 actions (i.e. at least 5 times your total indemnity 
exposure)? 

Those are just a few general questions that insurers may wish to consider, if they have not already.  
There are also some very specific ones. 

Should they reserve their rights, as a matter of course, when the defence of a claim is tendered?  
Should they get an expert report right away?  Should they obtain all of the other parties’ 
documents?  When should they do examinations for discovery?  What about ADR?  Or Case 
Management Conferences?  Is there any quick and easy way out of multi-party litigation, if one or 
more of the other defendants is being unreasonable?  Can they obtain contribution from any prior 
or subsequent insurers? 

Our longstanding answers to these questions (and others), and pragmatic advice for dealing with 
potentially insured construction deficiency claims, is set out below, within a framework that has 
two related components and is reflected in the approach which has been adopted by insurance 
companies, to varying degrees, over the better part of a decade since Mr. Tuytel presented the 
original version of this paper to the Insurance Institute of B.C., in 1998. 

At the general level, each insurance company should have a system in place, for managing its over-
all corporate exposure.  More specifically, there should be a plan for handling each of these claims, 
consistent with the company’s long-term interests. 

A. GENERAL ADVICE (PUTTING A SYSTEM IN PLACE) 

Our general advice to insurers, about putting a system in place, ranges from putting somebody in 
charge, to considering changes to their underwriting practices. 

1. Put Somebody In Charge 

A senior person should be given over-all responsibility for managing construction claims, in terms of 
both defence and coverage, and therefore understanding the legal and factual issues involved. 
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2. Look At The Whole Claim (And Determine Your Over-All Exposure) 

(a) Liability - Quantifying the insured’s liability exposure, and estimating the cost of defending 
them, is only part of the equation. 

(b) Coverage - The other part is coverage, and this has two components: 

(i) Defences to Coverage - All or some (ex. the cost of repairing or replacing the insured’s 
own work) of the claim may be excluded from coverage. 

(ii) Contribution by Other Insurers - There may be overlapping coverage, such that one or 
more other insurers may be required to pay some or all of the claim, and defence costs. 

The monetary value of any given insurer’s obligation to indemnify might therefore be quite limited, 
such that the duty to defend would be its major source of exposure.  Even defence costs, net of 
contribution by other insurers, could be quite small. 

3. Look At All Potential Claims (And Insureds), And Determine The Real Over-All Exposure) 

(a) Other Insureds - You might be shooting yourself in the foot if you (particularly on behalf 
of a general contractor) issue third party claims against trades or suppliers that you also 
insure. 

(b) Coverage - It may be appropriate (particularly for insured sub-trades, against which the 
“work”/”product” exclusion will be only partially effective) to consider whether all 
potential claims against a given insured would exceed their aggregate limits, such that 
bankruptcy is inevitable, and the cost of defending multiple claims could be avoided by 
the insured filing a proposal in bankruptcy.  If more than one defendant or third party in 
a given action is covered, an insurer will also have to factor into the equation multiple 
sets of defence costs. 

4. Deal Directly With Other Insurers (Avoid Disputes Within The Industry) 

Why should insurers have to sue each other directly where there are overlaps in coverage?  Not 
only can the legal expenses be very significant, but there is an added, and potentially much greater 
indirect cost, namely, creating precedents which interpret policy wordings broadly, and therefore 
benefit insureds in future coverage disputes.  Disputes over contribution should be resolved directly 
between insurers, if at all possible. 

5. Deal With Insureds (And Independent Counsel), Regarding Their Over-All Exposure 

(a) Coverage - Insureds should be encouraged to retain their own counsel, and consulted 
regularly. 
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(i) Defences - Insureds should be apprised of the amount of their uninsured exposure (ex. 
the cost of repairing their own work).  At settlement time, they should be required to fund their 
own contribution. 

(ii) Contribution - Insureds should also be required to produce all of their prior and 
subsequent CGLs, as well as any wrap-up policy.  This is in order to identify, and therefore resolve 
any disputes with respect to overlaps in coverage. 

(b) Potential Claims – Insurers should (particularly for sub-trades) identify and attempt to 
quantify all other potential claims against each insured, to determine whether the total 
liability exposure will exceed their aggregate limits. 

6. Consider The Potential For Future Claims (And Possibly Change Your Underwriting 
Practices) 

Claims personnel should also be talking to underwriters within the same insurance company.  Given 
the inevitability of future claims, it may be prudent - as some have already done - for general 
liability insurers to follow Encon’s lead and (ex.) exclude liability coverage for water ingress claims, 
and only issue endorsements removing such exclusions (for an additional premium) for low-risk 
insureds (ex. those with no claims to date). 

With respect to specific advice, regarding a plan for handling claims, our suggestions deal with 
everything from reserving rights to deny coverage, through getting a “Scott Schedule” from the 
Plaintiffs, to severing issues and/or parties for trial at a later date.  Consideration should also be 
given (ex.) to the precise wording of “work” and “product” exclusions. 

B. SPECIFIC ADVICE (A PLAN FOR HANDLING CLAIMS) 

1. Reserve Rights To Deny Coverage (In All Cases) 

Insurers should make it an invariable practice to obtain a Non-Waiver Agreement or, if the insured 
refuses to sign, issue a Reservation of Rights letter.  Most now do so. 

2. Obtain Copies Of All Other Insurance Policies 

At the outset, request from the insured copies of all other CGLs, as well as any wrap-up policy.  The 
wrap-up may have to be obtained from the developer or general contractor. 

3. Determine Which Insurer Should Be Defending 

The first issue, as between overlapping insurers, will be funding the defence, and/or instructing 
counsel.  This can be done on an interim basis, but should not be left until the end. 
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4. Involve The Insured (And Independent Counsel) In Defence and Settlement 

Encourage the insured to retain their own counsel.  Apprise them of their uninsured exposure, and 
require them to fund their own settlement contribution. 

5. Make A Preliminary Assessment Of Liability And Quantum (Are You A Big Or Small Player?) 

The magnitude of the insured’s exposure can make all the difference in how you approach the 
claim.  If it is large, then you should probably be taking more active steps, at an earlier stage.  If not, 
you may want to do the bare minimum, until the inevitable settlement negotiations begin. 

6. Retain An Expert (But Hold Off On Getting A Report) 

It will usually be prudent to retain an expert, at the outset, so that he/she is available.  But be wary 
of those who recommend getting an early report, particularly if your insured is not a big player in 
the litigation.  This can turn out to be an unnecessary expense. 

7. Cooperate With The Plaintiff (And Other Parties) In Exchanging Information - Hold Off On 
Documents And Discoveries 

Similarly, early production of extensive lists of documents, and examinations for discovery can 
result in needless cost.  Most plaintiffs counsel will be eager to disclose information, without being 
compelled to do so.  They will want to tell you about their case, because their clients want to settle.  
As for other defendants and third parties, they can often provide you with select documents, simply 
by searching an electronic database.  If they have incurred the expense of creating such a database, 
why not take advantage of it? 

8. Obtain A Case Management Order 

In virtually all of these cases, it will be possible to have a trial judge assigned, after the pleadings 
have been closed, and arrange a Case Management Conference.  This will result in a Case 
Management Order, setting various deadlines.  From the defence/third party perspective, the 
following two elements of such an Order are critical: 

(a) The Plaintiff’s Expert Report - An early date should be set for delivery of the plaintiff’s 
detailed expert report on liability and causation.  This will usually be an analysis of the 
building envelope, and how and why it failed. 

(b) A “Scott Schedule” Of The Plaintiff’s Damages - This is a form of spreadsheet, itemizing 
the various components of the building, who was responsible for the problems with, or 
caused by them, how much it will cost to repair or replace them, and amount of any 
consequential damages. 
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In our view, these are the two most important pieces of paper in any construction deficiency case.  
If properly prepared, they can form the basis of a settlement, with minimal, if any defence reports 
or discoveries. 

Another useful order can be for a site visit by all parties, with the plaintiff’s expert in attendance, to 
explain or elaborate upon the report, and Scott Schedule. 

9. Try The Original ADR Technique:  Settlement Negotiations 

Mediation seems to be the ‘flavour of the month’ these days.  However, these claims can, and are 
being settled, after delivery of the plaintiffs report and Scott Schedule, as a result of counsel (ex. for 
the plaintiffs and the general contractor) engaging in good old-fashioned settlement negotiations, 
with or without the assistance of an intermediary. 

10. Use “B.C. Ferries” Releases (To Get Your Insured Out, If Other Defendants Are Being 
Unreasonable) 

The traditional difficulty in extracting one defendant or third party from multi-party litigation, is 
that the consent of all parties was required.  We can all think of cases where another party was 
unreasonable (at least as far as we were concerned), and held up an over-all settlement for what 
seemed like forever.  With the advent of the “B.C. Ferries” Release, the only real obstacle to getting 
your insured out early may soon be a simple inability to come to financial terms with the plaintiff. 

If you can agree with the plaintiff on an appropriate contribution by your insured, then they can 
provide a release and indemnity, by which they absorb any liability for loss or damage caused by 
your insured, in exchange for a sum of money.  This effectively removes the basis for any 
contributory negligence claim against the insured, by any other defendant or third party.  That 
therefore precludes (with one technical exception, irrelevant to this discussion) any other party 
from third partying the insured back into the action. 

As plaintiff’s counsel become more familiar with B.C. Ferries Releases, it should become increasingly 
possible to get your insureds out of construction cases, and let the other insurers, defendants and 
third parties carry on without you. 

11. Mediate (With Judicial Assistance, If Necessary) 

There are some very capable mediators in the Greater Vancouver area, and a growing number have 
experience with construction-related cases.  Many defence counsel are also willing to agree to a 
combination of mediation and a Settlement Conference, so that a judge can assist in breaking any 
deadlocks, by offering a non-binding assessment of the merits. 
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12. Simplify The Trial (By Severing Issues And/Or Parties) 

In the unlikely event that none of the above mechanisms result in a defendant insured being 
extracted from the litigation, it may still be possible to simplify, and therefore shorten the trial (and 
save legal costs).  Some issues could be dealt with beforehand, on a summary basis.  Others could 
be severed, for determined at a later date (should anyone still want to pursue them).  For example, 
certain third party claims could be dealt with later, such that those third parties would not have to 
attend at the trial of the main action. 

X. CONCLUSION 

We trust that this paper, which is periodically updated as new developments arise, will continue to 
serve as a useful review specifically of the leaky condo problem, and generally of the liability and 
coverage issues involved in crumbling concrete or other construction deficiency cases as well.  In 
particular, we hope that these suggestions will continue to provide members of the insurance 
industry with at least a partial answer to the questions posed at the beginning of this paper.  And, 
more braodly we hope that this paper will be of benefit to insurers and insureds alike, both in 
defending liability claims, and in resolving coverage disputes between and among them. 
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