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WHEN A DENIAL IS NOT A DENIAL: 
Waiver and Estoppel of Defences 

and Confirmation of Causes of Action 
Under Insurance Policies* 

by Neo J. Tuytel** 

I. INTRODUCTION 

  Insurers may deny claims by their insureds or injured third parties on many 
grounds.  A common basis for denying a claim is the expiry of a limitation period.  Insurers may 
also refuse to defend or indemnify insureds with respect to claims by third parties, on grounds 
of lack of coverage.  Some coverage defences are peculiar to first party indemnity policies, 
while others are unique to third party liability policies.  However, most are common to both. 

  An insurer may deny coverage on the ground that the insured misrepresented 
the risk in the policy application.  The insurer may have cancelled the policy or coverage may 
have lapsed due to non-payment of premiums.  The insured may have breached contractual or 
statutory conditions of the policy.  For example, he may have failed to give timely notice of the 
claim, he may have failed to provide a proof of loss on a timely basis or he may have failed to 
commence an action on the policy within the applicable limitation period.  In the third party 
context, the acts of the insured which resulted in liability may have been deliberate or even 
dishonest, and not inadvertent.  Upon investigation, the insurer may discover that the claimant 
was not in fact an insured under the policy in question or that the insured had no insurable 
interest in the property which was damaged or destroyed.  Similarly, it may turn out that the 
loss fell within an exclusion from coverage.  For example, in a motor vehicle accident situation, 
the insurer may learn that the insured had been driving while impaired.  Each and every one of 
these circumstances may justify denying coverage, and provide a complete defence to a claim. 

                                                 

     * This is an updated and substantially revised version of a paper which was first prepared and copyrighted by the author 
in 1991.  The original version of this paper was presented both at a B.C. Adjuster's Association meeting in February of 
1991 and at "Insurance Potpourri", a seminar sponsored by the Continuing Legal Education Society of British 
Columbia, held on February 28, 1992, in Vancouver, B.C.  It has also been published in the Canadian Journal of 
Insurance Law, Vol. 9, Nos. 4 to 6 (Butterworths Canada Ltd. - edited by Lazar Sarna), and the Canadian Insurance 
Law Review, Vol. 2, No. 3, August, 1991 (Carswell).  To the extent that this version of the paper is the same as that 
which was published in C.J.I.L., it is reprinted with the permission of Butterworths. 

     ** The author wishes to acknowledge the assistance of Stephen Zolnay, articled student, with respect to the research of 
this updated paper, and the word processing staff of Clark Wilson LLP, for all of the necessary revisions (especially to 
Janis Herchuk for putting together the slides for the presentation of the paper). 
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  However, each and every one of these defences has been struck down, and 
judgment granted to insured, as a result of the words or conduct of the insurers or their 
independent adjustors, either before or after the loss.1  The same is true of limitation periods2 
and other defences to third party liability claims. 

  The words have been both written and spoken and the conduct has consisted of 
either acts or omissions.  The words and conduct of adjusters, as well as those of their 
principals, the insurers, have resulted in the loss of such defences.  As a consequence, a denial 

                                                 

1. Examples of cases in which defences have been struck down:  misrepresentation of risk in policy application - Hansra 
v. York Fire & Casualty Insurance Co. (1982) 38 O.R. (2d) 281 (Ont.Co.Ct.); Kettner v. The Allstate Insurance 
Company of Canada [1976] I.L.R. 1-784 p.251 (B.C.S.C.); cancellation or lapse of policy for non-payment of 
premiums - Anguish v. Maritime Life Assurance Co. (1987) 24 C.C.L.I. 194 (Alta. C.A.), Duplisea v. T. Eaton Life 
Assurance Co. (1979) 99 D.L.R. (3d) 445 (S.C.C.), Saskatchewan River Bungalows ltd. v. The Maritime Life 
Assurance Co., [1992] I.L.R. 1-2895 (Sask.C.A.); breach of contractual or statutory conditions, specifically failure to 
give timely notice - Canadian Railway Accident Insurance Co. v. Haines (1911) 54 S.C.R. 386, Mitchell & Jewell Ltd. 
v. Canadian Pacific Express Co. (1974) 44 D.L.R. (3d) 603 (Alta. C.A.), Zed v. Barristers' Society of New Brunswick 
(1986) 23 C.C.L.I. 233 (N.B.Q.B.); failure to deliver timely proof of loss - Milinkovich v. Canadian Mercantile 
Insurance Co. (1960) 25 D.L.R. (2d) 481 (S.C.C.), N & H Contracting Ltd. v. Royal Insurance Co. [1993] 1-2928 
(B.C.C.A.); failure to commence proceedings within applicable limitation period - Albany Builders & Decorators Ltd. 
v. Abraham, (1992) 14 C.C.L.I. (2d) 6 (Man.Q.B.), Anderson v. Bishop, (1991) 2 C.C.L.I. (2d) 164 (B.C.S.C.), 
Belanger v. Gilbert (1984) 52 B.C.L.R. 197 (S.C.) affirmed (1984) 9 C.C.L.I. 244 (B.C.C.A.), Brusco v. Inter-City 
Truck Lines Inc. (1988) 35 C.C.L.I. 41 (Ont. D.C.), Bhalru v. Sparks (unreported) S.C.B.C. Action No. C840267, New 
Westminster, November 30, 1984, Bjelica v. Yellow Cab Co. Ltd. (unreported) S.C.B.C. Action No. B852349, 
Vancouver, February 11, 1988, Cadboro Investments Ltd. v. Canada West Insurance Company (1987) 45 D.L.R. (4th) 
470 (B.C.C.A.), Crawford v. Roset, (1992) 71 B.C.L.R. (2d) 349 (S.C. - Judge), affirming (1992) 69 B.C.L.R. (2d) 90 
(Master), Davis v. Maclure's Cabs (1984) Ltd. (1990) 53 B.C.L.R. (2d) 277 (G.C.), DesRosiers v. Wharton 
(unreported) S.C.B.C. Action No. H823031, Vancouver, November 29, 1984, Dhillon v. Spencer, (1992) 70 B.C.L.R. 
(2d) 86 (S.C.), Durant v. Fowler, S.C.B.C. Action No. B883330, Vancouver, May 8, 1989, Feist v. Gore Mutual 
Insurance Company, [1991] I.L.R. 1-2698 (Ont.Ct.-G.D.), Fisher v. Symons General Insurance Co., [1992] I.L.R. 
1-2794 (Ont.Ct.-G.D.), Hobday v. Costa, S.C.B.C. Action No. B862211, Vancouver, February 11, 1987, Jenkins v. 
Bowes Publishing Co. (1991), 3 O.R. (3d) 154 (Ont.Ct.-G.D.), Johal v. Harstad, S.C.B.C. Action No. 4186, Port 
Alberni, January 15, 1987, Lamoureux v. Smit, (1982) 40 B.C.L.R. 151 (S.C.), Lowry v. Eaton/Bay Insurance Co. 
(1985) 17 C.C.L.I. 294 (Alta. Q.B.), Maracle v. Travellers Indemnity Company of Canada (1991) 80 D.L.R. (4th) 652, 
(S.C.C.) reversing (1989) 40 C.C.L.I. 161 (Ont. C.A.), reversing (1987) 31 C.C.L.I. 42 (Ont. S.C.), Marchischuk v. 
Dominion Industrial Supplies Ltd. (1991) 3 C.L.L.I. (2d) 173 (S.C.C.), affirming (1989) 62 Man. R. (2d) 240 (C.A.) 
affirming 39 C.C.L.I. 269 (Man. Q.B.), Miller v. Toronto General Insurance Co. (1966) 59 D.L.R. (2d) 507 
(P.E.I.S.C.), Noble v. Ches's Snacks Ltd. [1992] N.J. No. 42 (Nfld.S.C.-T.D.), Pederson v. Lehn (1979) 18 B.C.L.R. 
301 (S.C.) affirmed (1981) 28 B.C.L.R. 309 (C.A.), Podovinikoff v. Montgomery (1984) 14 D.L.R. (4th) 716 
(B.C.C.A.), Richter v. Wilcot (1983) 47 B.C.L.R. 249 (S.C.), Schoening v. Gordon (1981) 31 B.C.L.R. 270 (S.C.), 
Sidhu v. Grewal (1986) 24 D.L.R. (4th) 467 (B.C.S.C.); Wage v. Royal Insurance Canada, (1990) 48 B.C.L.R. (2d) 166 
(C.A.), deliberate or dishonest and not merely inadvertent acts - Rosenblood Estate v. Law Society of Upper Canada 
(1989) 37 C.C.L.I. 142 (Ont. S.C.); not an insured or no insurable interest - Kettner v. The Allstate Insurance Company 
of Canada (supra); exclusions from coverage - Cannon v. Prudential Insurance Co., [1991] N.B.J. No. 568 (N.B.Q.B.), 
G.W. Martin Veneer Ltd. v. Coronation Insurance Company Ltd. [1990] I.L.R. 1-2536 (Ont. S.C.), Kaufmann v. 
Canadian Home Assurance Co., [1993] I.L.R. 1-2908 (Man.Q.B.), MacKenzie v. Jevco Insurance Management Inc., 
[1987] I.L.R. 1-2157 p. 8348; affirmed [1988] I.L.R. 1-2346 p. 9068 (B.C.C.A.), specifically driving while impaired - 
Eason v. State Farm Mutual Automobile Insurance Co., (1992), 8 C.C.L.I. (2d) 320, [1992] I.L.R. 1-2834 
(Ont.Ct.J.-G.D.), Federal Insurance Company v. Matthews (1956) 18 W.W.R. (N.S.) 193 (B.C.S.C.); Viergutz v. 
Employers Insurance of Wausau, (1984) 12 C.C.L.I. 213 (Alta. Q.B.), and Wawanesa Mutual Insurance Co. v. 
Buchanan (1976) 74 D.L.R. (3d) (Ont.Co.Ct.) 

2. Third party liability claims are included in the limitation period cases listed in note 1 
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of liability or coverage will not necessarily be effective.  In fact, notwithstanding their denials, 
insurers and adjusters have even found themselves creating coverage where none had existed.3 

  The courts have been able to strike down coverage and liability defences by 
applying one or more of the following: 

• the equitable doctrines of waiver and estoppel; 

• the provisions for relief from forfeiture in the Insurance Acts; and 

• the provisions for confirmation of causes of action in the British Columbia 
Limitation Act. 

  This paper is an attempt to comprehensively review the law regarding those 
doctrines and statutory provisions, as they apply to the loss of defences to claims under 
insurance policies.  The focus will be on the law in Canada, and particularly British Columbia.  
An attempt will be made to summarize the state of the law and to reconcile the authorities, 
particularly between the provinces.  Some suggestions will also be made as to how the law may 
be rationalized, as well as how the loss of defences can be avoided. 

  The thesis of this paper is four-fold.  Firstly, the law has, over the past 25 years, 
shifted quite dramatically in favour of insureds.  It is only in the past two or three years, and as 
a result of two contemporaneous decisions of the Supreme Court of Canada, that the pendulum 
has begun to swing back.  Secondly, the courts have, in doing what they consider to be “fair and 
just”, blurred the distinctions between waiver, estoppel and confirmation of causes of action, 
with the result that the outcome of any given case has become difficult, if not (at least until 
mid-1991) impossible to predict.  Thirdly, the courts may have gone a step or two too far in 
their zeal to compensate injured parties, although our highest court may have begun to reverse 
this trend.  Finally, however, the law can still be made to make some sense and, being 
understood, insurers, their independent adjusters and lawyers can take some precautions to 
prevent the loss of defences. 

  Before considering the state of the law, a brief examination of some general 
principles is in order. 

II. GENERAL PRINCIPLES 

  Waiver and estoppel can result in the loss of any coverage or liability defence.  
Relief from forfeiture may be had for “imperfect compliance” with contractual or statutory 
conditions, with the general exception of limitation periods.  The same words or conduct of 
insurers, adjusters or lawyers which may entitle an insured to relief from forfeiture, or give rise 

                                                 

3. see note 1:  cases where policies were cancelled or lapsed for non-payment of premiums, where not insured or no 
insurable interest, and where the loss fell within an exclusion from coverage 
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to waiver or estoppel, may also result in confirmation of a cause of action and therefore the 
loss of defences based on the B.C. Limitation Act.  As we will see, the most common defence 
effected by these doctrines and statutory provisions is the expiry of a limitation period.  The 
principles which govern each of these doctrines and provisions will now be considered, in turn. 

A. Waiver and Estoppel 

  There are both differences and similarities between waiver and estoppel, in 
theory and practice.  Further, the B.C. Court of Appeal has tried to lump these doctrines 
together under a broad but relatively untried equitable principle.  Whether this will succeed 
remains to be seen. 

1. Theoretical Differences and Similarities Between Waiver and Estoppel 

  There are differing lines of authority as to whether waiver and estoppel are 
separate doctrines or whether the former is merely a branch of the latter.  As will be seen, 
waiver could only result in the loss of a defence in circumstances where estoppel is not 
available if the two doctrines are indeed separate.  Waiver was perhaps best defined by the 
Alberta Court of Appeal, in Mitchell & Jewell Ltd. v. Canadian Pacific Express Co.4 where 
Prowse, J.A., stated as follows:5 

Summarizing the law as set out in the above cases I am of the opinion that 
waiver as used in the present context arises where one party to a contract, 
with full knowledge that his obligation under the contract has not become 
operative by reason of the failure of the other party to comply with a condition 
of the contract, intentionally relinquishes his right to treat the contract or 
obligation as at an end, but rather treats the contract or obligation as 
subsisting.  It involves knowledge and consent and the acts of the person 
alleged to have so elected, and thereby waived that right, must be viewed 
objectively and must be unequivocal. (emphasis added) 

  The “above cases” referred to by His Lordship include a number of decisions of 
the Supreme Court of Canada.  It should be noted that waiver must be both intentional and 
unequivocal. 

  Estoppel was perhaps best defined by Lord Tomlin of the English Court of Appeal 
in Greenwood v. Martins Bank Ltd.,6 which was cited with approval by Tysoe, J.A., of the British 

                                                 

4. note 1 

5. p. 612 

6. [1933] A.C. 51, 101 L.J.K.B. 623 



p. 5 

 

Columbia Court of Appeal, in D.S. Ashe Trucking Ltd. v. Dominion Insurance Corporation,7 as 
follows:8 

(1) A representation or conduct amounting to a representation intended 
to induce a course of conduct on the part of the person to whom the 
representation is made. 

(2) An act or omission resulting from the representation, whether actual 
or by conduct, by the person to whom the representation is made. 

(3) Detriment to such person as a consequence of the act or omission. 

(4) Mere silence cannot amount to the representation, but when there 
is a duty to disclose deliberate silence may become significant and 
amount to a representation. (emphasis added) 

  It should be noted that the representation must be “intended to induce a course 
of conduct” on the part of the insured and that the insured must act in ‘detrimental reliance’ 
upon the representation.  Further, the possible existence of a “duty to disclose” (which will be 
addressed later in this paper), and therefore representation by mere silence, is also 
contemplated. 

  Both waiver and estoppel evolved out of the courts’ perception that it would be 
inequitable to deprive an injured party of a cause of action where such deprivation resulted 
from that party being ‘lulled into a false sense of security’ by (e.g.) its insurer.  It is perhaps for 
this reason that many courts have stated that waiver is merely a branch of estoppel. 

  The case most often cited for this proposition is Teasdall v. Sun Life Assurance 
Company of Canada,9 a decision of the Ontario Court of Appeal.  In that case, Riddell, J.A. 
quoted with approval the following passage from the reasons of Field, J., in Globe Mutual Life 
Insurance Co. v. Wolff,10 a decision of the United States Supreme Court:11 

  The doctrine of waiver, as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their policies, is only another name for the 
doctrine of estoppel.  It can only be invoked where the conduct of the companies has been such 
as to induce action in reliance upon it, and where it would operate as a fraud upon the assured 

                                                 

7. (1966) 55 W.W.R. 321 (B.C.C.A.) 

8. p. 351 

9. [1927] 2 D.L.R. 502 (B.C.C.A.) 

10. [1877] 95 U.S. 326 

11. cited in Teasdall v. Sun Life Assurance Company of Canada, p. 509 
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if they were afterwards allowed to disavow their conduct and enforce the conditions.  
(emphasis added) 

  Teasdall v. Sun Life Assurance Company of Canada (supra) has been followed by 
courts in several Canadian jurisdictions, including the British Columbia Court of Appeal in 
D.S. Ashe Trucking Ltd. v. Dominion Insurance Corporation (supra).  However, Teasdall has also 
been disapproved of in other decisions,12 and disregarded in still others.  For example, in 
Duplisea v. T. Eaton Life Assurance Co.,13 the Supreme Court of Canada held that taking and 
depositing a tardy cheque constituted “unequivocal conduct” amounting not to an estoppel but 
to a waiver on the part of the insurance company, with the result that the policy was in good 
standing. 

  The rationale for the two separate doctrines may be found in the following 
passage from Spencer - Bower and Turner, Estoppel by Representation,14 which was cited with 
approval by the Alberta Court of Appeal in Mitchell & Jewell Ltd. v. Canadian Pacific Express Co. 
(supra):15 

There will be [cases other than those involving true estoppel], however, where 
the representation is not one of fact, or where the result is to preclude the 
opposite party from taking a course of action, as distinguished from averring a 
state of facts; or in which the change in position consists in a judgment, or 
some other benefit being taking by the representor, rather than a detriment 
being suffered by the representee.  These are waivers, or elections.  (emphasis 
added) 

  In other words, in cases of “true estoppel” the injured party will be relieved of a 
detriment incurred in reliance upon an insurer’s representation of fact, and in cases of waiver 
the insurer, having taken a benefit for itself, will be compelled to confer on the insured the 
consideration (i.e. coverage) in exchange for which the benefit was conferred. 

  The preponderance of the authorities, and particularly Duplisea v. T. Eaton Life 
Assurance Co. (supra), indicate that waiver and estoppel are indeed separate doctrines.  
Another strong authority is MacKenzie v. Jevco Insurance Management Inc.16 in which 
MacDonald, J. of the B.C. Supreme Court indicated that he had “no difficulty with [the] 

                                                 

12. for example, Mitchell & Jewell Ltd. v. Canadian Pacific Express Co. (supra) and Anguish v. Maritime Life Assurance 
Co., note 1 

13. note 1 

14. 2nd Ed. (1966), p. 290 

15. cited in Mitchell & Jewell, p. 606 

16. note 1 
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proposition that there are two distinct doctrines”.17  As a result, defences may be lost in 
circumstances more varied then if waiver was a mere branch of estoppel, including situations 
where there has been no detrimental reliance by the insured.  This is so because the elements 
of waiver may be present in circumstances where the elements of estoppel are not. 

2. Practical Differences and Similarities Between Waiver and Estoppel 

  It is clear that in many circumstances both doctrines will be available to an 
insured.  However, estoppel is often available where waiver is not.  This is so because it is 
usually easier for a court to find an express or merely implied representation in the acts of an 
insured or its adjuster than it is to find an unequivocal election.  Nevertheless, waiver may be 
available where estoppel is not because the court is unable to find detrimental reliance on the 
part of the insured. 

  Examples of waiver without estoppel are to be found in Duplisea and Mitchell & 
Jewell.  In the latter case an insured failed to provide its insurer with written notice of loss 
within a contractually stipulated period of time.  Nevertheless, the insurer, with full knowledge 
of this failure, wrote to the insured and then dispatched claims investigators to the insureds 
premises.  Notwithstanding that the insured took no steps in reliance upon the letter or the 
investigation, the insurer was found to have waived its right to rely on the late notice. 

  Another example is Anguish v. Maritime Life Assurance Co.18  In that case the 
insurer had submitted a debit voucher for an unpaid life insurance premium after the expiry of 
the grace period for payment.  The insurer had also sent the agent a telex confirming that the 
policy was still in force but in danger of lapsing, with full knowledge of the insured’s death.  
Although estoppel was not available, there having been no detrimental reliance, the insured 
was deemed to have waived the lapsing provision of the policy. 

  However, waiver can be difficult for an insured to prove.  This is so because, 
unlike estoppel, a waiver must be in writing.  Section 13 of the British Columbia Insurance Act 
provides as follows: 

(1) No term or condition of a contract shall be deemed to be waived by 
the insurer in whole or in part unless the waiver is stated in writing 
and signed by a person authorized for that purpose by the insurer. 

(2) Neither the insurer nor the insured shall be deemed to have waived 
any term or condition of a contract by any act relating to the appraisal 
of the amount of loss or to the delivery and completion of proofs or to 
the investigation or adjustment of any claim under the contract. 

                                                 

17. p. 8350 

18. note 1 
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  As section 13 refers only to “waiver” and not “estoppel”, the writing 
requirement imposed by subsection (1), as well as the protection afforded by subsection (2), 
applies only to the former and not the latter doctrine.19  This is another reason why estoppel is 
found more often than waiver.  Suffice it to say that, in the author’s view, waiver and estoppel 
are clearly separate and distinct doctrines which may be available in very different 
circumstances.   

3. The Broad Equitable Principle 

  However, the law, at least in this Province, has in another sense come full circle.  
This is so because the B.C. cases, viewed as a whole, suggest that the courts will now take a 
very flexible approach towards waiver, estoppel and the related doctrines, and in that way 
reserve to themselves the right to compensate insureds and third party claimants in varying 
circumstances, and in the face of defences to liability or coverage.  They will do so by applying a 
broad equitable principle. 

  Although admittedly outside the context of insurance, this approach was 
recently articulated in the per curiam reasons of the Court of Appeal of this Province in Litwin 
Construction (1973) Ltd. v. Pan,20 as follows:21 

We adopt, as did the trial judge, the position posed by Mr. Justice Lysyk in First 
City Dev. v. Bekei as an accurate formulation of the principle: has the party 
invoking the statute affirmed the contract unequivocally by his words or 
conduct in circumstances making it unfair or unjust for him now to resile from 
that contract? 

We prefer the words “unfair or unjust” to “unconscionable” because in the 
context of “unconscionable transactions” the latter has developed a special 
meaning in relation to inequality of bargaining power.  “Unfair or unjust” 
means “producing a result contrary to a sound sense of the equities, rights and 
conduct of the parties. 

Under this broad principle, the distinctions between estoppel, promissory 
estoppel, waiver, election, laches and acquiescence do not always affect the 
outcome, though they may in some cases.  The underlying concept is that of 
unfairness or injustice and it is not essential to its application that there be 
knowledge, detriment, acquiescence or encouragement although their 
presence may serve to raise the unfairness or injustice to the level requiring 
the exercise of judgment.  If the unfairness or injustice is very slight, then the 
principle would not be applied.  If it is more than slight, then the principle may 
be applicable.  (emphasis added) 

                                                 

19. Yorkshire Insurance Co. v. Craine, [1922] 2 A.C. 541, [1922] All E.R. 505 (P.C.) 

20. (1988) 29 B.C.L.R. 88 (C.A.) 

21. p. 99 
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  The Court of Appeal stated the following with respect to the significance of the 
decision in Litwin Construction (1973) Ltd. v. Pan (supra) to insurance litigation, in its 1989 
decision in Charles v. I.C.B.C.:22 

It does not usurp the customary approach to estoppel by conduct but states 
instead a unifying principle which makes such matters as detriment and 
reliance into indicators of inequity, rather than universally essential 
characteristics of estoppel by conduct, in themselves.  (emphasis added) 

  In this sense Teasdall is indeed the law; waiver is merely a branch, but so is 
estoppel.  Both are branches of one tree, called ‘fairness and justice’.  However, it can readily 
be seen that this new and more flexible approach could take insurance and other cases 
involving waiver, estoppel and the related doctrines into uncharted waters.  It is instructive to 
contrast the first two paragraphs in the above passage from Litwin with the paragraph from 
Globe Mutual Life Insurance Co. v. Wolff (supra), cited above in Teasdall.23  These two passages 
indicate, in broad terms, the extent to which the law has shifted in favour of insureds.  Simply 
put, it is much easier for insureds to prove “unfairness” than it is to prove “fraud”.  It is difficult, 
if not impossible, to predict where this principle of ‘fairness and justice’ will take us, if 
anywhere at all.  However, an attempt will be made later in this paper. 

B. Relief from Forfeiture 

  Relief is also available to insureds in the statutory form of relief from forfeiture, 
and to third party claimants by means of statutory confirmation of a cause of action. 

  The relief from forfeiture provisions are found in the Insurance Acts.  Section 12 
of the British Columbia Insurance Act provides as follows: 

Where there has been imperfect compliance with a statutory condition as to 
the proof of loss to be given by the insured or other matter or thing required to 
be done or omitted by the insured with respect to the loss, and a consequent 
forfeiture or avoidance of the insurance in whole or in part, or where there has 
been a termination of the policy by a notice that was not received by the 
insured owing to his absence from the address to which notice was addressed, 
and the court deems it inequitable that the insurance be forfeited or avoided 
on that ground or terminated, the court may, on terms it deems just, relieve 
against the forfeiture or avoidance or, if the application for relief is made 
within 90 days of the date of the mailing of the notice of termination, against 
the termination.  (emphasis added) 

  It should be noted that only “imperfect compliance” will be relieved against.  
Although courts have granted relief from forfeiture for (e.g.) late delivery of notices or proofs of 

                                                 

22. [1990] I.L.R. 1-2451 p. 9484 (B.C.C.A.) @ p. 9487 

23. p. 509 
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loss the preponderance of the authorities rule out relief against limitation defences.24  
However, as will be seen, there is even limited authority for relief even against limitation 
defences. 

  The rationale for not relieving an insured from the expiry of a limitation period is 
summarized in the often cited decision in Webb Real Estate Ltd. v. Canadian Surety Co.,25 
where Hart J. of the Nova Scotia Supreme Court stated:26 

The same point was dealt with in Saskatchewan in Presco Industrial Ltd. v. Sask. 
Gov’t. Ins. Office ... In that case...Chief Justice Culliton says, at p. 122: 

Clearly s.62 does not give jurisdiction to the Court to relieve 
an insured from the consequences flowing from all breaches 
of statutory conditions, but that jurisdiction must be limited 
to the matters referred to in the section: Friesen v. Sask. 
Government Ins. Office ... In my opinion, giving to the 
language of s.62 as wide and liberal interpretation [sic], the 
Court is only given jurisdiction thereunder to grant relief on 
equitable grounds for imperfect or noncompliance by the 
insured with those statutory conditions which impose upon 
the insured a requirement with respect to a loss, and when 
the imperfect or noncompliance with such requirement may 
result in the forfeiture or avoidance of the insurance or 
benefits.  Statutory Condition 14 [,which imposes a one year 
limitation period in the facts of this case,] is not such a 
condition; it does not work a forfeiture or avoidance; it does 
not bar any right --- it only bars a remedy. 

In my opinion s.25B of the Insurance Act was not intended to give this Court 
power to override the clear wording of stat. con. 14 ... The Legislature requires 
stat. con. 14 to be included in all fire insurance contracts.  The parties have 
entered into a contract of insurance with this condition limiting the bringing of 
an action to the period of one year.  The Court has not been given the power to 
alter this condition of the contract.   (emphasis added) 

  As will be seen, this distinction between rights, in respect of which relief will be 
granted, and remedies, in respect of which relief will not be granted, also pervades the law with 
respect to estoppel. 

C. Confirmation of Causes of Action 

  The other statutory provision which affords relief to plaintiffs is found in the 
British Columbia Limitation Act.  Section 5 of that Act provides as follows: 

                                                 

24. Falk Bros. Industries Ltd. v. Elance Steel Fabricating Co. Ltd. [1989] I.L.R. 1-2506 p. 9709 (S.C.C.) 

25. (1975) 60 D.L.R. (3d) 738 (N.S.S.C.) 

26. p. 750 
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(1) Where, after time has commenced to run with respect to a limitation 
period fixed by this Act, but before the expiration of the limitation 
period, a person against whom an action lies confirms the cause of 
action, the time during which the limitation period runs before the 
date of the confirmation does not count in the reckoning of the 
limitation period for the action by a person having the benefit of the 
confirmation against a person bound by the confirmation. 

(2) For the purposes of this section: 

(a) a person confirms a cause of action only if he: 

(i) acknowledges a cause of action, right or title of 
another; or 

(ii) makes a payment in respect of a cause of action, 
right or title of another; 

(b) an acknowledgement of a judgment or debt has effect: 

(i) whether or not a promise to pay can be implied 
from it; and 

(ii) whether or not it is accompanied by a refusal to 
pay; 

... 

(5) For the purposes of this section, an acknowledgement must be in 
writing and signed by the maker. 

(6) For the purposes of this section, a person has the benefit of a 
confirmation only if the confirmation is made to him or to a person 
through whom he claims, or if made in the course of proceedings or a 
transaction purporting to be under the Bankruptcy Act (Canada).  
(emphasis added) 

  It should be noted that section 5 only applies to “limitation period[s] fixed by 
[the B.C. Limitation] Act” and that confirmation may be by either an acknowledgement or a 
payment.  Further, an acknowledgement may be implied, and may even be “accompanied by a 
refusal to pay” but, like a waiver, an acknowledgement must be in writing and signed.  Finally, 
in order to be effective, a confirmation must be made to the party with the cause of action 
(e.g., the insured).  What then is the state of the law regarding these provisions and doctrines? 

III. THE STATE OF THE LAW 

  In a word, the law is uncertain, although less so than it was until the middle of 
1991, when the Supreme Court of Canada handed down its contemporaneous decisions in 
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Maracle v. Travellers Indemnity Co. of Canada27 and Marchischuk v. Dominion Industrial 
Supplies Ltd..28  The main focus of the balance of this paper will therefore be on the state of the 
law regarding waiver and estoppel and confirmation of causes of action.  Just as waiver or 
estoppel may be available in circumstances where the other of these two doctrines may not be, 
confirmation of causes of action provides another alternative ground for relief where a defence 
under the Limitations Act of this Province is involved, and where the facts may not support 
either an unequivocal waiver or detrimental reliance giving rise to an estoppel. 

  Relief from forfeiture will not be discussed in any great detail, for two reasons.  
First, unlike waiver and estoppel the application of section 12 of the Insurance Acts does not 
relate as exclusively to the acts or omissions of insurers, adjusters, and lawyers, which is the 
focus of this paper.  Second, there is such extensive jurisprudence with respect to relief from 
forfeiture that adequate consideration could not be given to it here. 

  As will be seen, confirmation of causes of action under section 5 of the B.C. 
Limitation Act has swung the pendulum even further in favour of third party claimants than 
have waiver and estoppel of limitation periods. 

IV. WAIVER AND ESTOPPEL 

  This section will deal with four matters.  First, we will identify the various types 
of conduct on the part of insurers, adjusters and lawyers which may give rise to the application 
of these doctrines.  Second, we will note the circumstances in which insurers may be barred 
from denying their obligations to defend or indemnify, or raising certain defences, with respect 
to both first party indemnity and third party liability claims.  Third, we will undertake a detailed 
analysis of the case law regarding such conduct and types of claims.  Finally, we will consider 
certain collateral issues. 

A. Conduct Giving Rise to Application of Doctrines 

  The following types of conduct may give rise to waiver or estoppel, in the 
context if either first party indemnity or third party liability claim: 

1. Mere investigation of the claim; 

2. Settlement negotiations which reach the following stages: 

(a) a partial agreement or payment by the insurer; 

(b) an offer made by the insurer; 

                                                 

27. note 1 

28. note 1 
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(c) an assurance by the insurer or adjuster that the claim will be paid; 

(d) a recommendation or offer by the adjuster to recommend settlement; or 

(e) no offers, assurances or recommendations at all; 

3. Admitting liability;  

4. Other acts or omissions, at the adjusting stage, which are consistent with 
coverage:  

(a) exercising the right to repair or repossess goods under the policy; 

(b) agreeing to arbitrate a claim; 

(c) defending an action against the insured; or 

(d) not exercising rights under the policy; and 

5. Underwriting acts or omissions consistent with coverage:  

(a) not investigating the nature of the risk, when providing coverage; 

(b) not cancelling coverage when misrepresentation or non-disclosure 
discovered; or 

(c) accepting late or partial premium payments and not cancelling the policy. 

B. Circumstances In Which Denials and Defences Barred 

  The above types of conduct may bar insurers from denying coverage or raising 
limitation or other defences, in circumstances where: 

• the insured seeks indemnification with respect to its own property damage or 
bodily injury (ex. a fire loss under a homeowners’ policy); 

• a third party claims that the insured is liable for injury or damage which it has 
suffered (ex. an occupiers liability claim under a homeowners’ policy); or 

• the insurer seeks to deny the insured either a defence or indemnity with respect 
to a third party claim (ex. to deny coverage to the homeowner for an occupiers’ 
liability claim). 

C. Analysis of Caselaw - By Conduct and Claims 

  Before undertaking a comprehensive analysis of the law with respect to the 
conduct of insurers in the various circumstances outlined above we will review the key early 
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and recent cases, note how the law evolved in the intervening period, and consider some 
examples of correspondence which insureds and third party claimants have used to allege that 
insurers have waived or are estopped from raising coverage or liability defences or denying 
coverage. 

The Early Cases 

  The two key decisions are now indisputably Maracle v. Travellers Indemnity Co. 
of Canada (supra) and Marchischuk v. Dominion Industrial Suppliers Ltd. (supra).  However, 
until the summer of 1991 the three key cases were Dos Remedios v. Morey,29 Ashe and Gillis v. 
Bourgard.30  The former two and seminal cases were decided in this Province, both in 1965.  
Since then the law has evolved considerably, resulting in diverging lines of authority between 
British Columbia and other jurisdictions, namely Ontario and the Maritime and Prairie 
provinces.  It took the Supreme Court of Canada, in Maracle and Marchischuk to begin to 
reconcile these differences in the law. 

  In Dos Remedios v. Morey (supra), the plaintiff sought to recover damages 
suffered in an automobile accident allegedly caused solely by the negligence of the defendant 
deceased.  Subsequent to the accident the defendant passed away, and more than one year 
later, and after the expiry of the limitation period provided in the Administration Act, the 
insured commenced proceedings.  The adjuster for the defendant’s insurers had known but had 
not disclosed to the plaintiff’s solicitor that the personal defendant had died.  Although some 
correspondence did pass between the adjusters and plaintiff’s counsel, the Supreme Court 
held, and the Court of Appeal affirmed, that the insurer had not admitted liability, that there 
had not been any settlement negotiations, and that the insurer was not estopped from relying 
upon the limitation. 

  However, the true significance of the Dos Remedios case lies in the following 
obiter comment of Hutcheson, J., which was not discussed in the per curiam judgment of the 
Court of Appeal:31 

The Cohen v. Snelling and Wright v. John Bagnall & Sons Ltd. cases are 
authority for the proposition that where the negotiations have reached the 
point that liability has definitely been accepted by the defendants leaving only 
the quantum of damages or compensation to be agreed upon or settled the 
defendants will not be allowed to plead a statutory limitation which would 
impeach that liability.  (emphasis added) 

                                                 

29. (1966) 52 W.W.R. 492 (B.C.S.C.); affirmed (1965) 56 W.W.R. 21 (B.C.C.A.) 

30. (1981) 129 D.L.R. (3d) 342 (Ont.H.C.); reversed (1983) 145 D.L.R. (3d) 570 (Ont.C.A.) 

31. p. 500 
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  In other words, an ‘acceptance’ of liability might, in and of itself, bar a limitation 
defence. 

  Less than a month before the British Columbia Court of Appeal dismissed the 
plaintiff’s appeal in Dos Remedios, Tysoe, J.A. delivered that Court’s reasons in Ashe.  In the 
latter case the insured was the owner and the defendant was the insurer of a truck which was 
damaged in an accident.  However, the policy incorporated by reference the one year limitation 
period in statutory condition 14 of the Insurance Act and the plaintiff did not commence 
proceedings until more than one year after the accident. 

  Suffice it to say that there were protracted settlement negotiations between the 
insurer and its adjuster on the one hand, and the insured and its counsel on the other.  The 
adjuster recommended settlement and made at least two written offers, neither of which 
appear to have been made “without prejudice”.  Furthermore, the insured’s counsel gave 
evidence that the adjuster told him on at least two occasions: 

... that as far as they were concerned [the claims] came properly under the 
policy and they were accepting liability.  The only matter in issue was the 
amount they were going to pay. 

  However, counsel also gave evidence that he and adjuster did not specifically 
discuss the limitation period until after it had expired. 

  Although Tysoe, J.A. did not consider the reasons of the Supreme Court in Dos 
Remedios (the appeal in that case not yet having been heard), he did consider the English trial 
decisions in Cohen v. Snelling32 and Wright v. John Bagnall & Sons Ltd.,33 both of which (as 
noted above) had been cited with approval by Hutcheson, J. at trial in Dos Remedios.  As the 
Ashe case is arguably still the law in British Columbia, three lengthy passages are quoted here, 
beginning with the following statement of His Lordship with respect to Cohen v. Snelling (supra) 
and Wright v. Bagnall (supra):34 

With the greatest of respect, I have difficulty in understanding the reasoning of 
the learned Lord Justice [in Cohen v. Snelling] and I rather wonder whether 
there were more facts or circumstances before the Court than appear from the 
report.  The case does not seem to turn upon estoppel.  Indeed, Goddard, L.J., 
when referring to Wright v. Bagnall..., which the court felt was binding on it, 
drew attention to the fact that Tucker, J. (the trial judge in the Cohen case) 
thought that an essential element in the decision in the Wright case was that 
the applicant there had been lulled into a sense of false security and so 
distinguished it; and Goddard, L.J. said that he was unable to agree with Tucker, 
J. as to this ... [I]n the case before us ... we have [at most] an “admission” or 

                                                 

32. [1944] K.B. 44, 101 L.J.K.B. 14, [1943] 2 All E.R. 577 

33. [1900] 2 Q.B. 240, 69 L.J.Q.B. 551 

34. pp. 346-348 
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“agreement” that the appellant was liable to the respondent under its contract 
of insurance in respect of the damage to the latter’s truck and that liability 
would not be denied, and that only the amount was in issue, and negotiations 
for settlement of the respondent’s claim would proceed on that basis. 

... 

[I]n my view, Cohen v. Snelling ... ought not to be regarded as laying down any 
principle of law, but is a case involving no more than the interpretation of a 
particular agreement in the light of the circumstances there existing.  I cannot 
regard it as applicable in the case before us.  It is clearly distinguishable from 
the present case which is one involving liability under a contract of insurance 
containing a large number of terms and conditions concerning the respective 
obligations of the appellant and the respondent. 

In my opinion, the “agreement” to admit and not deny liability found by the 
jury in the case at bar as a fact does not operate in law to release the 
respondent from performance of terms and conditions of the contract of 
insurance which did or might become applicable subsequent to the making of 
the “agreement”, nor as a waiver of the appellant’s right to rely on those 
terms and conditions.   (emphasis added) 

His Lordship then went on to state the ratio of his decision, as follows:35 

Under ordinary circumstances, an insured who breaches certain of the 
statutory conditions, and in particular statutory condition 6, may lose his right 
of recovery under the insurance contract.  Would an “agreement” or admission 
by the insurer that it was liable under the contract for a particular loss made 
before the time for complying with the statutory condition arose save the 
insured from its breach from the loss of his right of recovery under the 
contract?  I think not.  Why, then, should statutory condition 14 be singled out 
and placed in a separate category of its own and a waiver of that condition be 
implied from the agreement or admission of liability or from negotiations for 
settlement? 

Counsel for the respondents said that for the appellant to raise the last-
mentioned statutory condition as a defense to the respondent’s action against 
it was equivalent to a denial of the liability that had been agreed to or admitted 
and so a breach of that agreement.  I do not agree.  Regard must be had to the 
precise nature and character of the liability that was agreed to or admitted, 
as I have earlier defined it, and to the fact that it left untouched the terms 
and conditions of the contract of insurance and left the respondent bound by 
them.  The statutory condition does not relate to the appellant’s contractual 
obligations, but to the right of the respondent to enforce them by action or 
proceeding.  The appellant’s liability remains but the right of the respondent 
to enforce it by action or proceeding is lost at the expiration of the one year 
term.  In my view, there is no inconsistency in the appellant agreeing to admit 
and not to deny, as properly interpreted, and in relying upon the provisions 
of the statutory condition.  (emphasis added) 

                                                 

35. pp. 348-349 
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  His Lordship had stated the policy rationale underlying his decision earlier in his 
reasons, as follows:36 

In my opinion, the submission of the respondent set out supra is not sound.  
Let us see where such a proposition would take us.  It would mean, it seems to 
me, that any tortfeasor or any party to a contract who had breached that 
contract and who was so frank and honest as to advise the party that he has 
wronged that he agrees to or admits his liability for his tort or breach of 
contract, as the case may be, and certainly one who does that and then 
endeavours to negotiate a settlement of the claim against him, would lose 
whatever protection a statutory limitation of the time for bringing action or a 
similar provision of the contract gives him.  That such a result should follow 
startles me.  My opinion is that the agreement or admission that was made by 
the appellant in the case at bar does not have that effect in law. 

  Two points should be noted.  First, Tysoe, J.A., in essence, relied upon the 
distinction between waiving rights, as opposed to remedies, which was seen above in Webb 
Real Estate Ltd. v. Canadian Surety Co. (supra).37  In doing so, he held as a matter of policy than 
an insured, in admitting liability and then proceeding to negotiate quantum, should not, 
without more, be deprived of any of his contractual or statutory rights, whether by means of a 
waiver or an estoppel.  Second, His Lordship did leave open the possibility of a defence being 
lost when an insured is “lulled into a sense of false security”. 

  Fifteen years later, the Ontario High Court addressed these issues in Gillis v. 
Bourgard (supra), which is the third key case.  The insured was the owner of premises which 
were extensively damaged by fire.  He claimed under a policy of fire insurance with 
Lumbermen’s Mutual Casualty Company.  Lumbermen’s adjuster attended at the insured’s 
premises and conducted the usual investigations.  He concluded that the fire was accidental, 
communicated to the insured a preliminary loss figure, invited comments and suggested that, 
in the event of disagreement, the insured should retain the services of a contractor.  Proof of 
loss forms were forwarded and the insured retained counsel.  The adjuster subsequently met 
with the insured’s counsel, in order to negotiate a settlement of the quantum.  Liability was not 
discussed.  The insurer requested and counsel agreed to provide an appraisal, which was 
ultimately received by the insurer several weeks after the one year limitation period had 
expired.  The appraisal was delivered late notwithstanding intervening inquiries by the adjuster 
with respect to the status of that matter. 

  In oral reasons for judgment, Smith, J. held that the insurer was estopped from 
raising the limitation defence.  In so doing, his Lordship expressly rejected the approach taken 
in Ashe, stating as follows:38 

                                                 

36. pp. 347-8 

37. supra, pp. 7-8 

38. p. 348 
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[T]he headnote in that case, ... insofar as that (sic) purports to accurately 
reflect the thinking of the Court on the broad approach to promissory estoppel 
in this (sic) field of insurance, does not find favour with me and (sic) it 
constitutes an unjustified restriction or an encroachment upon the equitable 
doctrine of estoppel as it had to that point evolved.  I prefer the approach of 
the same Court’s trial decision in Connelly v. Smith..., although on the 
particular facts of the Connelly decision another Court might easily have come 
to a different conclusion ... 

  It is interesting to note that Connelly v. Smith39 had been reversed by the British 
Columbia Court of Appeal by the time that the trial decision in Gillis was reported. 

  Smith, J. then continued, stating the ratio of the case, as follows:40 

It is, accordingly, clear to me beyond question, that promissory estoppel should 
operate to prevent an insurer from raising the limitation period as a defense 
when it clearly and unambiguously admitted liability and further to put it in 
the language of Remedios, which is more in keeping with Lord Cairns’ 
proposition, the same result will obtain where negotiations have reached the 
point that liability has been accepted and only the quantum of damages 
remains to be settled.  (emphasis added) 

  In doing so, His Lordship adopted an alternative and not cumulative test.  In 
other words, either an admission of liability, or advanced settlement negotiations, would estop 
an insurer from raising a liability defence.  However, he still required an admission to be ‘clear 
and unambiguous’.  This alternative test will be discussed in more detail below. 

  Smith, J.’s reference to Lord Cairns is to the following statement of that English 
jurist in Hughes v. Metropolitan Railway Company:41 

[I]f parties who have entered into definite and distinct terms involving certain 
legal results -- certain penalties or legal forfeiture -- afterwards by their own act 
or with their own consent enter upon a course of negotiation which has the 
effect of leading one of the parties to suppose that the strict rights arising 
under the contract will not be enforced, or will be kept in suspense or held in 
abeyance, the person who otherwise might have enforced those rights will not 
be allowed them where it would be inequitable having regard to the dealings 
which have thus taken place between the parties.  (emphasis added) 

  Summarizing Lord Cairns’ statement, Smith, J. stated as follows:42 

                                                 

39. (1980) 21 B.C.L.R. 204 (S.C.); reversed (1981) 30 B.C.L.R. 16 (C.A.) 

40. pp. 348-349 

41. (1877) 2 A.C. 439, cited in Gillis (Ont.H.C.), p.347 

42. p. 347 
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The essence of the principal is a course, the negotiation of which has the effect 
of leading one of the parties to suppose that the strict rights under the contract 
will not be enforced.  (emphasis added) 

  The reference in His Lordship’s ratio to a ‘clear and unambiguous’ admission of 
liability derives from the following passage in Snell’s Principles of Equity,43 which, as he noted, 
had earlier been cited by the Divisional Court in Tudale Explorations Ltd. v. Bruce,44 as follows:45 

Where by his words or conduct one party to a transaction makes to the other 
an unambiguous promise or assurance which is intended to affect the legal 
relations between them (whether contractual or otherwise), and the other 
party acts upon it, altering his position to his detriment, the party making the 
promise or assurance will not be permitted to act inconsistently with it.  
(emphasis added) 

  Having adopted an alternative test, His Lordship then went on to hold, “after 
some hesitation”, that “protracted negotiations confined to quantum” constituted an 
admission of liability by the insurer.46  In doing so, he somewhat bizarrely acknowledged that 
the case before him lacked even “the tenuous ground seized upon by the Court in Connelly for 
a finding that there was an admission”.47 

  Not surprisingly, the Ontario Court of Appeal made short work of Smith, J.’s 
reasons, holding in a two page judgment that, as a matter of fact, “the evidence [did] not bear 
out that there were protracted negotiations”, and that, as a matter of law, “the essential 
ingredients of promissory estoppel, of promise and reliance [were] not present”, and therefore 
that the insurer’s appeal “must succeed”.48 

  In doing so, Brooke, J.A. stated as follows:49 

It seems to us that what occurred here was, at best, no more than normal 
dealings between parties attempting to resolve an insurance claim.  To hold 
that it could or did give rise to any admission of liability or a promise not to rely 
upon a condition of the contract, the limitation period, is completely 
unwarranted and puts in jeopardy the benefit of such dealings to litigants.  
(emphasis added) 

                                                 

43. 27th Ed. (1973), @ p. 563 

44. (1978) 2 O.R. (2d) 593, 88 D.L.R. (3d) 584 

45. cited in Gillis (Ont.H.C.), p. 347 

46. p. 349 

47. p. 350 

48. p. 572 

49. p. 572 



p. 20 

 

  However, as will be seen, the reasons of the trial judge proved much more 
influential than those of the Court of Appeal.  This is so because the reasons on the appeal did 
not squarely address the principles enunciated by the trial judge. 

  As such, four points could be drawn from the two decisions in Gillis, at least with 
respect to the state of the law in Ontario before the Supreme Court decisions in Maracle and 
Marchischuk.  First, “normal dealings” regarding settlement do not give rise to sufficient 
admissions of liability or promises not to rely upon defences so as to give rise to an estoppel.  
Second, either of sufficient admissions or liability or promises not to reply upon defences would 
suffice.  Third, admissions must be “unambiguous”.  Finally, promises must have the effect of 
‘lulling’ the claimant into a ‘false sense of security’. 

  The first and last of these points are the only ones common to both Gillis and 
Ashe.  It is the middle two points which particularly vexed the courts in subsequent cases.  
However, this Ontario “either/or” test has since been over-ruled, by the decisions of our 
highest court in Maracle and Marchischuk. 

The Evolution of the Law 

  In the decade since Gillis several lines of authority developed.  Ashe was 
expressly followed in British Columbia in Mitchell v. Bennett, Cole Adjusters Ltd.50 and in 
Alberta in Endicott v. Royal General Insurance of Canada.51  Ashe was also cited with approval 
by various courts in various provinces, with the exception of Ontario.52  Even where Ashe was 
not specifically cited, similar reasons have been stated.53 

  However, similar reasons as in Dos Remedios and Gillis were also stated by 
various courts in Ontario and on the Prairies, but not in British Columbia or in the Maritimes.54  
The main divergence was therefore been between the B.C. and Ontario courts, with 
inconsistent results in other provinces. 

                                                 

50. (1986) 9 B.C.L.R. (2d) 83 (S.C.) 

51. [1976] I.L.R. 1-747, p. 130 (Alta.S.C.) 

52. In the Maritimes in Webb, note 25, and on the Prairies in Viau v. Savard (1984) 31 Alta. L.R. (2d) 150 (Alta Q.B.) 

53. In the Maritimes in Chiasson v. Century Insurance Company of Canada (1977) N.B.R. (2d) 57 (S.C.T.D.); affirmed 
(1978) 86 D.L.R. (3d) 342 (N.B.S.C. - A.D.), and on the Prairies in Marchischuk, note 1 

54. In Ontario in Brusco v. Inter-City TruckLines Inc. (supra), note 1, Collavino Incorporated v. Employers and Mutual 
Liability Company of Wisconsin (1984) 5 C.C.L.I. 94 (Ont. S.C.) and Maracle, note 1 and on the Prairies in Lowry v. 
Eatons/ Bay Insurance Co. (1986) 17 C.C.L.I. 294 (Alta Q.B.) and Walker v. Manitoba Public Insurance Corporation 
(1985) 11 C.C.L.I. 264 (Man. Q.B.) 
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  To add to the confusion Ashe was also distinguished or even ignored by some 
courts in this Province.  In Cadboro Investments Ltd. v. Canada West Insurance Co.,55 Wage v. 
Royal Insurance Canada56 and Johnson v. British Columbia Hydro and Power Authority57 our 
Supreme Court and Court of Appeal distinguished Ashe by, respectively, finding an implied 
agreement to waive a limitation, noting that the defendant in Ashe continually stressed the 
requirement for compliance with the statutory conditions of the policy and noting that Ashe 
involved reconsidering the trial judge’s direction to a jury.  The latter seems rather like a 
distinction without a difference. 

  In Belanger v. Gilbert58 and Podovinikoff v. Montgomery,59 among other cases to 
be dealt with later, the B.C. Supreme Court avoided the limiting effect of the Ashe case by 
finding that insurers had confirmed causes of action and therefore deprived themselves of 
limitation defences to third party claims.  Furthermore, our Court of Appeal, both in Connelly v. 
Smith (supra) and in Wage v. Royal Insurance Canada (supra) appeared to quite deliberately 
leave open the continuing validity of the Ashe case.  In fact, Wallace, J.A. in Wage stated that 
Ashe had “little precedential value” and virtually invited the Chief Justice to convene a 
five-judge bench to reconsider that case.60  Connelly was in turn left in some doubt by the 
rather conservative views with respect to admissions of liability expressed by the trial and 
appeal court judges in McLuskie v. Sakai.61 

  As one can readily appreciate, the result of all of this was considerable 
uncertainty in the state of the law.  This situation did not begin to be resolved until the 
contemporaneous decisions of the Supreme Court of Canada in Maracle v. Marchischuk, in 
June, 1991. 

Maracle and Marchischuk 

  In Maracle, the insured sought recovery under a policy of fire insurance.  The 
elements of his claim included the losses of a building, stock in trade and equipment, each of 
which was covered separately.  The adjuster received a cheque for the stock in trade and the 
equipment and the insured was advised to pick it up.  However, the cheque was returned due 
to the existence of other claims against the policy proceeds.  The insurer subsequently applied 

                                                 

55. note 1^ 

56. note 1 

57. (1981) 27 B.C.L.R. 50 (S.C.) 

58. note 1 

59. note 1 

60. pp. 169-170 

61. (1985) 66 B.C.L.R. 217 (S.C.), affirmed (1987) 12 B.C.L.R. 372 (C.A.) 
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to pay those amounts, being the policy limits for those two coverages, into court.  The insurer 
then offered to pay into court the remaining building portion of the claim, in the amount of 
$84,000.00. 

  The High Court concluded that a promise by the insurer not to rely on the 
limitation period could not be inferred from these acts.  However, two judges of the Court of 
Appeal held that the partial payment and, indeed, the mere offer to do so, constituted an 
admission of liability which barred the limitation defense. 

  It is worthy of note that the dissenting judge, Galligan, J.A. came to a contrary 
conclusion.  His Lordship observed at the outset that the policy had three different coverages, 
with three different limits.  He then stated as follows:62 

I am unable to construe an admission of liability for certain coverage up to the 
limit of the policy to be an admission of liability for a particular amount of 
money under another coverage of the policy.  Failing agreement on the amount 
of that loss, I think that the insured would have to seek his remedy by way of 
an action in the Courts. 

... 

It is my opinion that the insurer never admitted liability to pay $84,000.00 or 
any specific amount for damages to the building.  It made an offer of 
settlement, which offer was not accepted ...  The insured in this case, in my 
opinion, neither did nor said anything which could have led anyone to think 
that it was waiving its right to rely upon the limitation contained in the 
statutory condition. 

  When this paper was first prepared the author suggested, given the requirement 
in Gillis for a ‘clear and unambiguous’ admission, that Galligan, J.A. had followed the law more 
accurately than his brothers in the majority.  That was before the final appeal was heard by the 
Supreme Court of Canada. 

  Three summers ago, Sopinka, J. stated the views of our highest court on the 
Maracle case, as follows:63 

The principles of promissory estoppel are well settled.  The party relying on 
the doctrine must establish that the other party has, by words or conduct, 
made a promise or assurance which was intended to effect their legal 
relationship and to be acted upon.  Furthermore, the representee must 
establish that, in reliance on the representation, he acted on it or in some 
way changed his position... 

... 
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...In my view, while an admission of liability is clearly one of the factors from 
which a court may infer as a finding of fact that a promise was made not to rely 
on the limitation period, it is not an alternate basis of promissory estoppel... 

An admission of liability is frequently made in the course of settlement 
negotiations.  This often a preliminary step in order to clear the way to enter 
into a discussion as to quantum.  Indeed, when an offer to pay a stated amount 
is made by one party to the other, an admission to liability is usually implicit.  In 
this type of situation, the admission of liability is simply an acknowledgement 
that, for the purpose of settlement discussions, the admitting party is taking no 
issue that he or she was negligent, liable for breach of contract, etc.  There 
must be something more for an admission of liability to extend to a limitation 
period.  The principles of promissory estoppel require that the promisor, by 
words or conduct, intends to effect legal relations.  Accordingly, an admission 
of liability which is to be taken as a promise not to rely on the limitation 
period must be such that the trier of fact can infer from it that it was so 
intended.  There must be words or conduct from which it can be inferred that 
the admission was to apply whether the case was settled or not, and that the 
only issue between the parties, should litigation ensue, is the issue of 
quantum.  Whether this inference can be drawn is an issue of fact.  If this 
finding is in favour of the plaintiff and the effect of the admission in the 
circumstances led the plaintiff to miss the limitation period, the elements of 
promissory estoppel have been established.  (emphasis added) 

  In applying those “well settled” principles to the facts before the Supreme Court, 
Sopinka, J. stated as follows:64 

Not only is there no evidence to suggest that the admissions [of liability] was 
intended to have [the] effect [of extending to the limitation period], but the 
letter of February 23, 1983 [by which the insurer offered to settle the building 
portion of the Plaintiff’s claim] was made “without prejudice” to the liability of 
the insurer.  The use of this expression is commonly understood to mean that if 
there was no settlement, the party making the offer is free to assert all its 
rights, unaffected by anything stated or done in the negotiations.  In my 
opinion, therefore, the trial judge, having found that there was no promise 
relating to the limitation period, was correct in concluding that promissory 
estoppel had not been made out.  Furthermore, I agree with Galligan, J.A. [in 
dissent in the Ontario Court of Appeal] that an admission of liability with 
respect to coverage for item (i), fixtures, equipment and tenant improvements 
and item (ii), stock in trade could not be construed to apply to item (iii), the 
building coverage.  Any inference that might otherwise be drawn from this 
admission is blunted by the letter of February 23, 1983, containing an express 
reservation of rights. 

  In Marchischuk, an offer of settlement, and indeed a cheque, were both extant 
as of the expiry of the one year limitation.  The third party claimant submitted that this 
constituted a “with prejudice” admission of liability because it was made in correspondence 
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and maintained throughout the negotiations.  However, Kennedy, J. upheld the limitation 
defense, stating as follows:65 

In my view, neither the conduct of the defendant before or after the limitation 
date, in dealing with this claim could be construed as a representation upon 
which the plaintiff could have relied, to his detriment, to relieve him of his 
obligation to protect the limitation date. 

... 

...  The removal of the obligation to prove liability in a claim does not 
eliminate the necessity of filing a claim.  Where a settlement of damages has 
not been reached, the Court must still determine the quantum of damages.  
There may be circumstances, where conduct could be construed that a claim 
need not be filed, but the facts in this case do not support that conclusion.  
Here, the insurance adjuster did not address his mind to this obligation, and 
in the absence of any direct or implied knowledge on his part that he was 
relieving the Plaintiff of this commitment, the Plaintiff must protect the 
limitation date by filing a statement of claim.  (emphasis added) 

  This decision was upheld both by the Manitoba Court of Appeal, without any 
detailed reasons.  It was also upheld by the Supreme Court of Canada, where Sopinka, J. stated 
as follows:66 

While in some circumstances such an admission might be taken to extend to 
the limitation period, the trial judge was not prepared to give it that 
interpretation.  It was open to the trial judge to conclude that the admission 
was intended to facilitate settlement, and was intended to operate to preclude 
reliance by the Respondent on legal defences available to which should the 
case go to trial.  The Appellant has not brought itself within the criteria for 
appellate review of this finding.  The finding was confirmed by the Court of 
Appeal and I see no reason to interfere.  Indeed, I am convinced that it was the 
correct finding in all the circumstances. 

  As such, our highest court has firmly rejected the liberal Ontario “either/or” test 
of estoppel, and essentially adopted (although without actually referring to) the more 
conservative British Columbia approach in Ashe.  However, the question remains: in what 
circumstances will the courts draw an inference from the “words or conduct” of the insurer, its 
independent adjusters or its lawyers, that an admission of liability “was to apply whether the 
case was settled or not”. 
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Examples of Correspondence 

  Before turning to the rest of the caselaw, this paper will cite some examples of 
correspondence which plaintiffs have alleged to give rise to a waiver or an estoppel.  As we will 
shortly see, many of the cases are simply irreconcilable on their facts.  By way of illustration, 
and in advance of the detailed consideration to follow, the following examples are therefore 
offered as something of a “pre-quiz”. 

  Of the following statements by insurers, adjusters or lawyers, to insureds or third 
party claimants, which do you think were admitted into evidence, resulting in a defence being 
barred either by waiver or estoppel? 

Example A 

WITHOUT PREJUDICE 

We would appreciate receiving an outline of the special damages incurred by 
your client to date.  When received we will communicate with you. 

Example B 

We refer to our discussions of March 7, regarding the settlement of your claim, 
and we would once again advise you that we have carefully considered the 
medical information presented, together with your own costs regarding injuries 
which you have undergone, and in an effort to bring this matter to an amicable 
conclusion, we are prepared, at this time, to make a payment to you on an all 
inclusive basis (including your out-of-pocket expenses of $408.08) of $8,500. 

You must bear in mind that our assessment of your injury claim is based on 
many years of experience, and also reference to other awards for similar 
injuries, and as mentioned, we are prepared to defend this matter in court if 
necessary.  You will be looking at a lengthy delay should this matter have to go 
to trial to decide on quantum.  You will also be looking at legal costs, as well as 
losing a percentage of any settlement arrived at to whatever lawyer you decide 
to have represent you. 

Example C 

We understand that Mr. Reno Bortolin will be in the Sackville, Nova Scotia area 
on Monday, December 10th and we are forwarding a copy of this 
correspondence to Mr. Bortolin with the request that he contact the writer and 
we trust that at that time, we will be in a position to discuss and perhaps bring 
those outstanding claims to a conclusion. 

Example D 

First, dealing with the direct damages, the material and the labour charges 
have been dealt with Mr. Bortolin and at the present moment the claim 
appears to stand at $59,230.50 subject to appropriate deductibles. 



p. 26 

 

... As aforestated, we are prepared to recommend a settlement based on the 
present claim detail. 

Example E 

We wish to confirm your advice to us that liability will not be in issue in this 
case.  We are now prepared to recommend to Miss [X] that she settle her 
claims as a result of the accident.  (from counsel to the adjuster) 

Example F 

We are prepared to settle your client’s claim for $5,000.00 plus costs and 
disbursements. 

From our telephone conversation of December 16th, 1981, we understand that 
you are presently evaluating this claim and we trust that you will be contacting 
us shortly to conclude this matter. 

The answers can be found at the end of this paper.* 

  We now turn to the types of conduct and circumstances of claims which were 
outlined above.  It will be seen that all of such general categories of conduct by insurers may 
bar them from denying indemnity for first party claims (i.e. for property damage or bodily injury 
to their own insureds).  However, we will also see that only settlement negotiations or 
admissions will waive or estop defences to liability claims against insureds by injured third 
parties.  As for investigations and other acts or omissions by insurers (at either the adjusting or 
underwriting stages), those are the only types of conduct which will bar them from refusing to 
defend or indemnify their insureds with respect to third party claims. 

  The following analysis of the caselaw, by conduct and claims, is summarized in 
the chart which is found at Appendix ”A” to this paper.  As noted above, the circumstances we 
will be considering are: 

• first party indemnity (ex. fire loss under homeowners’ policy); 

• third party liability (ex. occupiers’ liability under homeowners’ policy); and 

• coverage for third party claims (ex. to homeowner for occupiers’ liability to third 
party). 

  These circumstances will be reviewed in the context of the five general 
categories of conduct by insurers listed above. 

1. Mere Investigation 

  We will now see how the mere investigation of a claim may estop defences to 
first party claims or denials of coverage (i.e. as to providing either a defence or indemnity) for 
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third party claims.  However, such conduct will not bar defences to the actual claims against the 
insured by a third party. 

First Party Indemnity 

  In Webb, the insurer alleged that the insured had commenced proceedings with 
respect to a fire loss after the expiry of the one year limitation period.  In Ryl v. Wawanesa 
Mutual Insurance Company,67 the insurer alleged that the property loss claimed was specifically 
excluded by the terms of its policy with the insured.  In both cases the insurer’s adjusters 
conducted an investigation and the insured pleaded waiver or estoppel in reply.  Both actions 
were dismissed, on the basis of the above defenses.  In Ryl v. Wawanesa Mutual Insurance 
Company (supra) the Alberta Court of Queen’s Bench held that neither waiver nor estoppel 
applied, because there had been neither detrimental reliance on the part of the insured nor an 
“inequitable benefit” flowing to the insurer. 

  However, in G.W. Martin Veneer Ltd. v. Coronation Insurance Company Ltd.68 
the facts were quite different and so was the result.  The insured owned an Cheyenne II 
airplane which was covered by the insurer under an aviation policy.  The aircraft was 
demolished in flight and its occupants were killed instantly.  The insurer ultimately sought to 
deny coverage on the basis of exclusions relating to the medical condition of the pilot and 
airworthiness of the aircraft.  It was in fact found at trial that the exclusions did apply.  
However, the insured had not gathered this evidence solely on its own behalf. 

  The insured had corporate counsel, a Mr. Bjarnason.  The insurer retained as 
their counsel a Mr. Lane.  Lane reviewed the adjuster’s files and the proof of loss and met with 
Bjarnason.  It was agreed that Bjarnason would seek instructions to have Lane act on behalf of 
the insured at an inquest which was to be held, and Lane advised Bjarnason that he has 
recommended payment under the policy and that his recommendation would likely be 
followed.  He also told Bjarnason that he did not know of any reason why payment would not 
be made, although Lane refused to commit to payment of the proof of loss in return for the 
insureds agreement to appoint him as counsel for purposes of the inquest.  Lane subsequently 
gave Bjarnason other assurances that the funds would be forthcoming shortly. 

  During the course of preparation for the inquest, as well as their discussions with 
respect to potential subrogated claims, Lane complained to Bjarnason and his assistant, a 
Ms. Metzler, about the instability of the airplane in question, and referred to the pilot, a 
Mr. Austin, as “a walking time bomb who should not have been licensed to fly in Canada”.  
However, he continued to make assurances regarding the insurance proceeds and subsequently 
took an active role in the inquest.  It was as a result of the evidence which emerged from the 
inquest that Lane ultimately recommended to the insurer that they deny coverage. 
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  The reasons of the Ontario Supreme Court include the following:69 

Having considered all of the evidence relevant to this issue, I have reached the 
conclusion that the conduct of Lane and the actions of the insurers prevents 
them from denying liability under the aircraft hull insurance claim.  This 
conclusion is supported by the letters and reports written by Lane to Bjarnason, 
the coroner and the underwriters and by the evidence of Metzler.  In the first 
place, it is reasonable to assume that Lane was aware throughout that the 
reason that he was initially retained was to appear at the inquest on behalf of 
the insurers to protect their subrogated rights ... 

In any event, it was agreed that Lane might represent the corporate owner at 
the inquest in order to protect the subrogation rights of underwriters.  He did 
attend the inquest and the underwriters benefitted from his participation.  
Unfortunately, with the knowledge of his clients, Lane placed himself in a 
position of direct conflict with the plaintiff company whom he was representing 
at the inquest.  He obtained personal knowledge from the Plaintiff of matters in 
issue in this action.  He obtained detailed information concerning the poor 
health of Austin and he was able to cross-examine witnesses with respect to 
the condition of the Cheyenne II in August, 1984.  Mr. Lane placed himself in an 
untenable position with little room to manoeuvre and it does not behove him 
now to shift positions and use the information he obtained at the inquest 
against the very party he was representing at that time.  (emphasis added) 

  Boland J., continued as follows:70 

Mr. Lane’s statement to Bjarnason and Metzler was confirmation that the claim 
was settled.  At this point in time there was no room for Lane to mull over the 
odds of winning a lawsuit against the plaintiff and recommend his client deny 
the claim on the basis of [the] exclusions ...  In my respectful view, the 
underwriters and their counsel are estopped from denying coverage under the 
guise of mistake of fact. 

  This decision is of particular interest for a number of reasons.  Although the facts 
disclose detrimental reliance on the part of the insured, His Lordship’s reasons were based on 
the benefit which flowed to the insurer.  Although no authorities were cited, this 1989 decision 
(as well as the language in Ryl, quoted above) reflects the broad equitable principal articulated 
in Litwin and Charles v. I.C.B.C. (supra).  Furthermore, the decision resulted in the creation of 
coverage where none had existed. 

Coverage for Third Party Claims 

  Just as in G.W. Martin Veneer Ltd. v. Coronation Insurance Company Ltd. (supra), 
the courts have also estopped insurers from denying a defence or indemnity for third party 
claims on the basis of policy breaches and exclusions.  Indeed, this has resulted in the creation 
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of coverage where none existed.  A defence of a policy breach has been barred by a New 
Brunswick court and a defence based upon exclusions has been barred by an Ontario court. 

  In Zed v. Barristers Society of New Brunswick71 a solicitor had been negligent in 
searching title to certain real estate.  The solicitor’s mistake was discovered a year later when 
his clients tried to resell the property.  Two years after that the clients claimed damages from 
the solicitor for his negligence.  It was only then that the solicitor notified the Barristers Society 
of the potential claim.  They investigated the claim and negotiated a settlement which the 
solicitor rejected.  The clients then commenced proceedings against the solicitor and the 
Society refused to defend, on the basis of the late notification.  The solicitor ultimately 
negotiated a settlement himself, with the concurrence of the Society. 

  The New Brunswick Court of Queen’s Bench referred to the English decision in 
Morrison v. Universal Marine Insurance Co.,72 which was decided on the basis of an affirmation 
of the insurance contract.  Hagens, J. then stated, without any further reasons:73 

In my view of the circumstances at hand, particularly that of delay after notice, 
a period of some one and one-half years, the Society is estopped from now 
denying coverage under the policy. 

When Zed received the abundantly clear letter from [his clients counsel 
respecting this matter] in September 1981, and immediately forwarded this to 
the Society office, the Society was then clearly fixed with the full information 
respecting a possible, if not probable, breach of contract by Zed. 

  In Wawanesa Mutual Insurance Co. v. Buchanan,74 the insurer denied coverage 
on the basis that the insured had operated his automobile while under the influence of alcohol 
or drugs.  Their insured, Mr. Buchanan, had been involved in a motor vehicle accident in which 
a Mr. King had been injured.  King sued Buchanan and the insurer, subsequent to beginning its 
investigation, refused to defend. 

  Buchanan’s agent had reported the claim to the insurer, and had advised the 
insurer that Buchanan had been charged with impaired driving and refusing to blow.  The 
insurer’s adjuster, a Mr. Manuel, then attended at Buchanan’s home and had a ten to fifteen 
minute interview, after which he told Buchanan that the involvement of alcohol could have a 
bearing on the outcome of his claim, and that there would have to be a further interview with 
regard to a non-waiver agreement.  The Ontario County Court found as a fact that Buchanan 
only agreed to the interview on the basis that the adjuster was acting in his interest. 
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  Jacob, Co. Ct. J. then came to the following conclusion:75 

Can the company therefore having through its agent told Buchanan that it was 
acting in his interest, and obtained a statement, prior to the non-waiver, which 
is detrimental to the defendant and then having told him if he signed the non-
waiver it would defend him in Court, now say we are taking an off-coverage 
position and you will have to defend yourself because we suspect a statutory 
breach of the contract?  I think not.  Certainly not under the circumstances and 
sequence of events as happened here. 

  His Honour had earlier made the following observations with respect to the 
unique relationship between an insured and his insurer’s adjuster:76 

There is no doubt that the proper procedure which admittedly was not 
followed here, arises because there is in fact a special relationship between the 
insured and the insurer or its agents, which requires an exceptional degree of 
trustworthiness and honesty.  Can the insurer under the guise of representing 
the insured’s interest, attend upon him and obtain from him information which 
is solely for the benefit of the company without first advising him, at least of 
the conflict?  It appears that in this case that in fact Manuel’s statement to 
Buchanan that he was acting in Buchanan’s interests was not truly accurate; 
whether it was intentional or unintentional does not matter. 

  These latter comments in Wawanesa Mutual Insurance Co. v. Buchanan (supra) 
will be referred to again later. 

  As in G.W. Martin v. Coronation, the insurer’s predicament in Buchanan and 
Zed v. Barristers Society of New Brunswick (supra) could have been avoided, and the 
inculpatory evidence in question obtained from other sources.  Moreover, in all three cases the 
insurers could have protected themselves by immediately obtaining a non-waiver agreement or 
issuing a reservation of rights letter and by changing their course of conduct (e.g., by 
discontinuing their defence of the actions) upon their suspicions having been raised by the 
evidence which had become available, which was at an early stage. 

2. Settlement Negotiations 

  The law regarding settlement negotiations turns on the status of what Smith, J. 
in Gillis referred to as ‘the Remedios doctrine’.  The cases will be considered in terms of the 
following states to which negotiations may evolve, as categorized earlier: 

(a) partial agreement or payment; 

(b) offer made by insurer or adjuster; 
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(c) assurances made that claim will be paid; 

(d) adjuster recommends or offers to recommend to insurer that claim be paid or 
settled; and 

(e) no offers, assurances, or recommendations at all. 

  Here we will see both how settlement negotiations may estop defences to first 
and third party claims, and how the Maracle case has changed the law.  As for denials of a 
defence or indemnity, negotiating with third party claimants does not, as such, bar insurers 
from asserting their strict legal rights under policies.  However, as such conduct is, of course, 
undertaken while investigating claims or defending actions, it may give rise to an estoppel.  This 
is considered above (i.e. investigating claims) and below (i.e. defending actions). 

(a) Where partial agreement or payment is made 

First Party Indemnity 

  Both waiver and estoppel have been found where a partial agreement has been 
reached or indemnity payments have been made under a first party indemnity policy.  In 
Lowry v. Eatons/Bay Insurance Co.,77 extensive negotiations took place concerning the value of 
various items of personal property damaged or destroyed in a fire.  Most issues were resolved, 
with the result that within two months of the loss the insured’s counsel clearly understood 
from the adjuster’s words and actions that the loss had been settled apart from an issue 
concerning the quantum of loss for certain photographic equipment.  The adjuster then 
became difficult to contact and matters dragged on, ultimately past the anniversary date of the 
loss and therefore the one year limitation.  Moshansky, J. held that a settlement agreement had 
been reached, at least in part. 

  In Canadian Railway Accident Insurance Company v. Haines,78 an early decision 
of the Supreme Court of Canada, the policy in question required that notice of death be given 
within 10 days and that if the insured died while under the influence of alcohol the insurer 
would only be liable for one-tenth the amount of the insurance.  Notice of death was not in fact 
given within the required 10 days but the insurer nevertheless tendered one-tenth the amount 
of the insurance as full payment under the policy.  The Court held that this constituted an 
admission of the cause of action and a waiver of the notice requirement. 

  In Hansra v. York Fire & Casualty Insurance Co.79 the insured knowingly 
misrepresented certain material facts in his application for his motor vehicle insurance.  The 
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insurer learned of the misrepresentations and, the following day, the insured reported the theft 
of his car stereo.  This claim the insurer paid.  Approximately one week later, the insurer 
received information that the insured had been involved in an accident the previous day, and 
sent a letter to the insured purporting to cancel the policy for misrepresentation, and at the 
same time refunding the premium. 

  Weiler, Co. Ct. J. cited Canadian Railway Accident Insurance Company v. Haines 
(supra) and then stated as follows:80 

By its conduct in failing to advise the plaintiff immediately that it elected to 
treat the policy as void and in paying the Plaintiff’s claim for the theft of his 
stereo, the company represented to the Plaintiff that it considered the policy as 
being valid and subsisting... [The plaintiff] relied on the representation created 
by the insurer’s conduct, that his insurance was valid, and did not apply for 
insurance coverage with another insurer or cease to drive his car.  The insurer 
should therefore be estopped from relying on the defence of Mr. Hansra’s 
misrepresentation. 

  Cases of partial indemnity payments, made with knowledge of (e.g.) a policy 
breach, are among the clearest possible examples of waiver.  However, it would appear that the 
payments must be accepted by the insured before a waiver or estoppel is found.  In Wage v. 
Royal Insurance Canada (supra) the insurer issued two cheques, made jointly payable to the 
insured and his finance company, with respect to the theft of his motorcycle and side car.  The 
insured rejected the cheques but neglected to commence proceedings for recovery within the 
one year limitation period in the policy. 

  In stating the unanimous reasons of the British Columbia Court of Appeal, 
Wallace, J.A. said:81 

In the present case I am of the opinion that the conduct of the insurer did not 
constitute, expressly or by implication, a waiver or estoppel of the insurer’s 
right to rely on and enforce the limitation provision contained in the policy.  
When it sent the cheques, payable to both Mr. Wage and Avco Finance 
Company, the insurer obviously considered both were entitled to claim on the 
insurance proceeds.  The rejection of the cheques by Mr. Wage demonstrated a 
different factual view of who was entitled to the insurance proceeds.  That 
factual issue was never resolved.  Such a payment tendered and rejected could 
not give rise to the conclusion, by implication or otherwise, that the insurer 
admitted liability to Mr. Wage for the loss of the vehicle.  Rather, it gave rise to 
serious questions of coverage.  Mr. Wage, in my opinion, was not by such 
conduct or by the subsequent discussions led to believe the insurer would not 
rely on or not enforce the limitation provisions of the policy of insurance ... 
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  To the extent that Wallace, J.A. declined to find a waiver, it is very doubtful 
whether the attitude of the insured is of any relevance to a doctrine which is based upon the 
acts of the insurer.  Insurers waive defences by their written statements.  The attitude of 
insureds is only relevant to estoppel, in that they must have relied on a representation made by 
their insurer. 

  With respect to estoppel, the facts and result in Minister of Consumer & 
Commercial Relations v. Allstate Insurance Company of Canada82 stand in stark contrast to 
those in Zed and Buchanan.  Following an automobile accident the insurer appointed an 
adjuster to investigate and made payments for collision damages to the insured’s two vehicles.  
It was then that the insurer discovered that the policy had in fact been cancelled for non-
payment of premiums.  The insured then took over the defence of the personal injury claim 
which had been brought by the other driver.  The other driver obtained judgment and the 
insured sought indemnity from the insurer. 

  The plaintiff claimed that the insurer was estopped from denying coverage.  It 
maintained that as the cancellation was not discovered and conduct of the personal injury 
action was not changed for a period of three years, it was prejudiced.  Mr. Parks, the individual 
who was involved in the accident, was not able to start his own investigation and look for 
proofs of payment.  The insured relied on Buchanan.  However, the Ontario District Court 
distinguished that case.  Costello, D.C.J. then stated as follows:83 

If the conduct is such as to induce a party to believe in a non-existing state of 
facts upon which he acts to his damage, estoppel can arise, but, in the present 
case, Parks did nothing to his damage, and it is only speculation that had he 
known on the day of his accident of the true state of affairs, he would have 
investigated and found evidence, if it existed, to support his claim that the 
policy premiums were not in arrears. 

There is no doubt that what can only be described as the sloppy business 
practices of the defendant caused this law suit.  (emphasis added) 

  Nevertheless, all His Lordship did by way of compensation was to allow the 
insured its costs against the insurer. 

  Of course, Maracle also comes within this category of cases.  As we have seen, 
the Supreme Court of Canada held there that neither payment of separate losses under the 
insured’s policy, nor an admission of liability, were sufficient to create an estoppel.  Since that 
decision, the Manitoba Court of Queen’s Bench has come to much the same conclusion, in 
Albany Builders & Decorators Ltd. v. Abraham.84  In that case, the adjuster accepted an interim 
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fire proof of loss from the insured, which the insurer paid.  Both Maracle and Gillis were 
followed, and the insured’s assertions of estoppel were rejected. 

  In Pilieci v. Carmichael & Associates Insurance Brokers Ltd.,85 the insured alleged 
that he had continued to stay at a Holiday Inn hotel because his insurer had made a “without 
prejudice” payment with respect to a fire which had damaged his home.  O’Brien, J. of the 
Ontario Court (General Division) found that the insured would have stayed at the Holiday Inn in 
any event, and that he had not, therefore, relied to his detriment on the insurer’s payment.  As 
such, there was no basis for an estoppel. 

  Has the law on estoppel where a partial agreement has been reached or 
indemnity payments made under a policy being changed as a result of Maracle and the 
subsequent cases?  With respect to the doctrine of estoppel, the answer is “yes”.  Whatever 
admission of liability might be inherent in either a partial agreement or indemnity payments, 
the insured will still have to prove detrimental reliance in order to bar defences to a first party 
claim.  As such, the finding of estoppel in Lowry v. Eatons/Bay Insurance Co. (supra), is now very 
doubtful authority. 

  However, neither Maracle nor the above cases which have followed it concerned 
the alternative doctrine of waiver.  The earlier Supreme Court of Canada decision in Canadian 
Railway Accident Insurance Company v. Haines (supra) is therefore still good law.  As such, at 
least a “with prejudice” payment under a policy will be held to waive any defences under the 
same.  But with respect to “without prejudice” payments, the law is not so clear. 

Third Party Claims 

  The Maracle decision has also changed the law with respect to liability claims by 
third parties.  Noble v. Ches’s Snacks Ltd.86 involved a limitation defence under the 
Newfoundland Highway Traffic Act.  The plaintiff had been struck by a motor vehicle while 
riding his bicycle.  The defendant’s insurer paid the cost of repairing the bicycle.  However, the 
plaintiff did not commence proceedings with respect to his bodily injury claim until after the 
two year limitation period had expired.  The Newfoundland Supreme Court followed both 
Maracle and Marchischuk, and held that the defendant and its insurer was not estopped from 
raising the limitation defence. 

(b) Where offer made by insurer or adjuster 

  There are no reported cases of which the author is aware in which either waiver 
or estoppel were found when the only conduct of the insurer in issue consisted of making an 
offer of settlement to its insured.  In fact, numerous cases have upheld limitation and other 
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defences notwithstanding an offer of settlement by the insurer.  Particularly instructive is the 
decision of the British Columbia Supreme Court in Mitchell v. Bennett, Cole Adjusters Ltd. 
(supra).  What is striking is the similarity of the reasons in that case, to those stated in 
Marchischuk, even though neither case was decided with reference to the other. 

First Party Indemnity 

  In Mitchell, the adjuster made an offer of settlement which had neither been 
accepted nor rejected by the expiry of the one year limitation period.  Macdonald, J. cited with 
approval the decisions in Ashe, Gillis and Connelly.  His Lordship excerpted the following 
statement of the Court of Appeal in Connelly, in upholding the limitation defence:87 

In my opinion, the letter, and its circumstances, does not constitute evidence 
of an agreement that liability would be admitted.  It does indicate that, for 
the purposes of negotiations, liability was being accepted. 

I am prepared to accept, for the purposes of this appeal, that the letter, in the 
circumstances did in fact constitute an admission of liability.  In my opinion, 
however, the facts as stated in the stated case do not support the inference 
that the plaintiff, or the solicitor then representing him relied upon that letter 
in the circumstances then existing as a reason for delaying the issue of the writ 
or as a representation that the insurer representing Smith would not rely upon 
the statutory limitation or would waive or agree to waive that limitation.” 
(emphasis added) 

  The letter in Connelly, which also includes an offer of settlement, is excerpted as 
example B above.  Example A is from Dos Remedios. 

  These cases, with the exception of the Supreme Court of Canada in Marchischuk, 
followed Ashe.  There have also been other decisions on the Prairies and in the Maritimes to 
the same effect.88  What adds to the paradox noted above is that cases involving assurances or 
recommendations of payment, and even cases where no offers, assurances or 
recommendations were made, have tended to produce results more favourable to insureds and 
third party claimants. 

Third Party Liability 

  In Marchischuk, as we have seen, neither was the Supreme Court prepared to 
find an estoppel where the insurer had made an offer of settlement with respect to a third 
party liability claim. 
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(c) Where assurances made that claim will be paid 

First Party Indemnity 

  In Cadboro, a decision of the British Columbia Court of Appeal, and Walker v. 
Manitoba Public Insurance Corporation,89 a decision of that province’s Court of Queens Bench, 
insurers were estopped from relying on limitations defences where assurances had been made 
to the insureds that payment would be forthcoming.  However, two more recent cases have 
produced the opposite result. 

  In Cadboro, plaintiff’s counsel telephoned the defendant bonding company to 
confirm that the claim under a labour and material bond was “open”, and the bonding 
company indicated that payment would be made when the plaintiff’s subcontractor had 
obtained judgment against the head contractor.  Plaintiff’s counsel subsequently contacted the 
bonding company again to confirm that the claim was “open” and the bonding company wrote 
that any valid claim would be honoured.  The plaintiff did in fact obtain judgment against the 
head contractor, but failed to commence proceedings with respect to the bond until after the 
applicable limitation period had expired. 

  The Court of Appeal considered but distinguished its earlier decision in Ashe.  
McFarlane, J.A. noted that in Ashe the parties “did not focus on the limitation provision at all”, 
whereas “it was central...to the discussions” involved in the appeal before them “that the rights 
of the Plaintiff be unimpaired by the passage of time.”90 

  His Lordship then set out the ratio of his decision, as follows:91 

The defendants, in my view, led the plaintiff to believe that if it obtained 
judgment it would be indemnified under the bond.  Relying upon that state of 
affairs the plaintiff did not commence any action against the defendants until 
judgment was obtained against [the head contractor].  The change of position 
by the defendants, that it in relying upon the limitation provision, resulted in an 
obvious detriment to the plaintiff, who had done what it had been told to do by 
the insurers and had declined to pursue its rights under the bond depending 
the resolution of those other difficulties believing that no issue would be 
made as to time.  (emphasis added) 

  By contrast, Walker v. Manitoba Public Insurance Corporation (supra) is a less 
well reasoned decision, which adopts a position closer to Gillis than to Ashe.  In that case, the 
insurer’s adjuster had reassured the insured that if he had any further medical problems after 
he returned to work he would be covered.  The insured ultimately sued to recover for alleged 
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permanent disabilities, and the insurer raised a limitation defence.  Although Schwartz, J. 
dismissed the action on the basis that any disabilities were unrelated to the accident for which 
the Defendant had provided coverage, he stated in obiter that he would be “inclined in the 
Plaintiff’s favour on the limitation issue.”92  The difference between these two cases is that in 
Cadboro the Court inferred a waiver of the limitation period itself, whereas in Walker the 
representations were with respect to the insured’s rights but not its remedies. 

  Both Cannon v. Prudential Assurance Co.93 and Eason v. State Farm Mutual 
Automobile Insurance Co.94 were decided after Maracle and Marchischuk, although only the 
latter referred to those cases.  In Cannon v. Prudential Assurance Co. (supra), a colour television 
and two saws were stolen from a new house that the insured was building.  Although he had a 
broad form homeowner’s policy on his old house, the new home was only covered by fire and 
extended perils policy.  The former policy excluded coverage for personal property normally 
kept at a location other than the old home, and the latter excluded losses caused by theft. 

  The insured claimed that his insurer was estopped from relying upon the “other 
location” exclusion in the broad form policy, because the adjuster had told him that the items 
would be covered, and he had relied on that representation to his detriment by taking time off 
work to obtain the information necessary to complete his proofs of loss.  However, the New 
Brunswick Court of Queen’s Bench held that such acts were not sufficient to create the 
necessary detrimental reliance. 

  In Eason v. State Farm Mutual Automobile Insurance Co. (supra), the insurer 
promised to pay for the damage to the insured’s automobile if he was acquitted of impaired 
driving.  The insured was eventually acquitted, but only after the applicable one year limitation 
period had expired, and because breathalyser evidence was ruled inadmissible as having been 
obtained contrary to the Charter of Rights and Freedoms.  Murphy, J. of the Ontario Court of 
Justice (General Division) referred to both Maracle and Gillis, and declined to find either a 
waiver or an estoppel. 

Third Party Claims 

  Although the same principals as in the above cases would also seem to apply to 
third party liability claims, there are no reported decisions on these facts. 
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(d) Where adjuster recommends or offers to recommend that claim be paid or settled 

First Party Indemnity 

  Until Maracle and Marchischuk, the Ontario authorities were divided on this 
issue, at least in the context of first party claims.  Collavino Incorporated v. Employers and 
Mutual Liability Company of Wisconsin95 was a decision of the Ontario High Court.  In that case 
there was relatively extensive correspondence between the insurer’s adjusters and the insured, 
during which the adjusters stated that they were “prepared to recommend a settlement based 
on the present claim detail.”  Two of the letters are excerpted at Examples C and D above.   
Holland, J. stated the applicable principles as follows:96 

Promissory estoppel can prevent the insurer from relying on a limitation period 
where there has been either (1) an admission of liability of (sic) (2) a promise 
not to rely on the limitation relied on by the insured... 

... Before the principle applies there must be some evidence that one of the 
parties entered into a course of negotiation which had the effect of leading the 
other to suppose that the strict rights under the contract would not be 
enforced ...  (emphasis added) 

  However, His Lordship found that neither principle applied. 

  This “either/or” test has, of course, since been over-ruled in Maracle and 
Marchischuk, with consequences that are clear from two subsequent decisions.  In Albany 
Builders & Decorators Ltd. v. Abraham (supra) and Fisher v. Symons General Insurance Co.,97 a 
decision of the Ontario Court (General Division), the adjuster offered to the insured to 
recommend that the insurer pay the loss.  However, in neither case did the Court find a waiver 
or estoppel. 

  Nevertheless, the next two decisions, with respect to third party claims, suggest 
a different result. 

Third Party Claims 

  Brusco v. Inter-City Truck Lines Inc.,98 a decision of the Ontario District Court, has 
potentially revolutionary implications, which extend beyond third party liability cases.  The 
plaintiff’s evidence was that the defendant’s adjuster, a Mr. Koch, told him that he did not have 
to speak to a lawyer and suggested that he contact his accountant instead to confirm his wage 
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loss claim.  The adjuster’s evidence was that he did indicate to the insured that he was 
prepared to recommend to the insurer a settlement based on general damages of $3,000.00 
and a reasonable amount for income loss, subject to documentary substantiation.  The adjuster 
also gave evidence that no offer of settlement or admission of liability was ever made and that 
there was no discussion with respect to the limitation period, including any waiver or extension.  
Trotter, D.C.J. considered that the issue to be determined was whether the insurer’s conduct in 
the settlement negotiations had led the plaintiff into a false sense of security.  His Honour then 
held as follows:99 

... [I]t is reasonable on a balance of probabilities to infer that the Defendants 
had admitted liability and it was only a matter of finalizing the actual amount of 
payment to the Plaintiff.  In other words, based on the facts there are the 
essential ingredients of promissory estoppel, namely promise and reliance.  Mr. 
Koch was in a position of knowledge.  Mr. Brusco had no solicitor, and I find as 
a fact that he was relying on Mr. Koch. 

  In all of the circumstances, there was an obligation upon the insurance 
company’s representatives to warn Mr. Brusco of the danger of the expiry of the limitation 
period.  This startling development is also echoed in the next case, and will be discussed in 
more detail below. 

  In Jenkins v. Bowes Publishing Co.,100 the insurer relied upon a two year 
limitation period under the Ontario Highway Traffic Act.  The plaintiff and the defendant’s 
adjuster had engaged in settlement negotiations for the better part of those two years, since 
the date of the motor vehicle accident in question, in October, 1985.  The plaintiff made an 
offer in June, 1987, which the adjuster indicated that he would recommend that the insurer 
accept.  It was at about that time that the insurer advised its adjuster that they had consulted a 
lawyer and that he should have no further contact with the plaintiff.  In October, 1987 counsel 
for the defendant’s insurer informed the plaintiff that they were denying liability. 

  Granger, J. found that it was reasonable to assume that the insurer’s instructions 
to the adjuster were premised on counsel’s opinion as to the applicability of the two year 
limitation period, and that the plaintiff therefore should not be advised within that period that 
his offer was not acceptable.  As we will see, the Court held that, once the insurer had 
commenced negotiations, there was an obligation on it to advise the plaintiff, within a 
reasonable period of time, that they were ceasing negotiations. 

  Granger, J. held that the plaintiff had satisfied both branches of the (since 
over-ruled) Ontario “either/or” test of estoppel, stating as follows:101 
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“On June 25, 1987 Jenkins believed that the defendant had accepted liability 
for the accident and that negotiations would continue in the future resulting in 
an eventual settlement.  This belief was reasonable having regard to the course 
of the negotiations and the actions of [the adjuster] Lethbridge.  Lethbridge 
never indicated to the plaintiff that negotiations had to be completed within a 
certain time or that negotiations were at an end.  He and his principals [i.e. the 
insurer] deliberately led the plaintiff to believe that negotiations would 
continue until the matter was settled, notwithstanding the expiration of the 
limitation period.” (emphasis added) 

  A mere admission of liability by an insurer is no longer sufficient to create an 
estoppel.  This much is clear from Maracle and Marchischuk.  However, Brusco v. Inter-City 
Truck Lines Inc. (supra) and Jenkins v. Bowes Publishing Co. (supra) do give some indication as 
to when the courts will find an express or implied promise not to rely upon a limitation period.  
They will do so where an insurer deliberately leads an insured or third party claimant to believe 
that negotiations will continue until the matter was settled, regardless of the expiry of the 
limitation period, or otherwise created a ‘false sense of security’.  Cadboro also provides some 
guidance.  In that case the Court found an estoppel where the bonding company lead the 
claimant to believe that it would be indemnified. 

(e) Where no offers, assurances or recommendations are made 

  In a number of British Columbia first and third party cases no offers, assurances 
or recommendations were made.  In Dos Remedios (a third party case) and Ashe (first party), 
waiver and estoppel were rejected and limitations defences were upheld.  In Belanger (third 
party), a decision of the Court of Appeal, and then in several other decisions of the Supreme 
Court and Court of Appeal, limitation defences were rejected on the alternative basis of 
confirmations of causes of action.  The same result as in Dos Remedios and Ashe was arrived at 
in Messere v. DaCosta102 (also a third party case), a decision of the Ontario District Court.  In 
that case, Hoilett, D.C.J. applied the Ontario Court of Appeal decision in Gillis and stated that:103 

... the fact of settlement discussions between an insurer and a claimant [should 
not] be used as a basis for imputing to the insurers, except in the clearest of 
cases, an intention to waive defences to which it would otherwise have been 
entitled ...  (emphasis added) 

  To this extent that case is quite out of keeping with most of the other Ontario 
decisions, although it does echo the reasons of Smith, J. in Gillis, quoted above.  Indeed, His 
Honour’s reasons read not unlike the dissenting reasons of Galligan J.A. in Collavino 
Incorporated v. Employers and Mutual Liability Company of Wisconsin (supra) which were 
preferred by the Supreme Court of Canada in Maracle. 
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  Recent decisions have all rejected the application of waiver or estoppel in either 
the first or third party contexts, where no offers, assurances or recommendations were made 
during the course of settlement negotiations.  In the first party cases of Bob Fenlon 
Construction Ltd. v. Baughman104 and Rental Shop Ltd. v. Western Surety Co.,105 there were 
extensive settlement negotiations but no waiver or estoppel of the limitation defences.  In the 
third party cases of Arsenault v. Tanabe106 and Bill Thompson Transport Inc. v. Scarborough,107 
counsel for the plaintiff and the insurer engaged in extensive correspondence.  In Arsenault v. 
Tanabe (supra), both sides even presumed throughout that a statement of claim had been filed.  
However, it had not, and both actions, which were commenced after limitation periods had 
expired, were held to be statute barred. 

  Bill Thompson Transport Inc. v. Scarborough (supra) is of some additional 
interest, as that case involved a subrogated claim.  It therefore indicates how insurers may 
themselves seek to assert a waiver or estoppel, but will, of course, be governed by the same 
principles as apply to any other plaintiffs’ claims. 

3. Admission of Liability 

  Until recently, the cases regarding admissions of liability underscored significant 
jurisdictional differences in the law, particularly as between Ontario and British Columbia.  As 
we have seen in Gillis, Collavino and the Court of Appeal decision in Maracle, a mere admission 
of liability was previously sufficient to found an estoppel in Ontario, whereas an express or 
implied promise not to rely on (e.g.) a limitation was required in British Columbia and, for the 
most part, on the Prairies and in the Maritimes.  The Supreme Court of Canada decision in 
Maracle has reversed the Ontario line of authority. 

  The position in British Columbia, and now in Ontario and the other provinces as 
well, was underscored by the Supreme Court and the Court of Appeal, in McLuskie v. Sakai 
(supra).  The insurance adjuster, a Mr. Znoj, had advised counsel for the third party claimant, 
both verbally and in writing, that liability would not be in issue.  The written assurances are 
excerpted as examples E and F above.  The adjuster went on to indicate that he was prepared 
to recommend that the claim be settled and to make an offer of settlement.  In reliance upon 
the adjuster’s admission of liability the insured’s counsel took no steps to investigate the 
accident.  The trial judge, Southin, J. (as she then was) stated as a matter of policy that:108 
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To hold in this case that the defendant is estopped from denying liability will 
only encourage casualness in the prosecution of claims.  Solicitors for plaintiffs 
who do not insist on an amendment to the statement of defence to admit 
liability or, at the very least, a written undertaking to amend at trial have only 
themselves to blame if things go wrong.  The purpose of pleading is to define 
the issues to be tried and to hold for the plaintiff in this case in this case is to 
create a form of extra-judicial pleading. 

The Court of Appeal upheld the trial judge’s dismissal of the action, stating that:109 

I think much more would be required than was done and said in this case in 
order that a statement like that made by Mr. Znoj could be held to raise a 
promissory estoppel against the Defendant. 

  There can be no mistaking that this decision marked a return to the conservative 
approach taken by the Court of Appeal in Ashe, 20 years before.  However, it did pre-date 
Litwin and therefore Charles as well.  Such conservative approach was also strongly echoed in 
two of the Prairie cases. 

  Viau v. Savard110 was a 1984 decision of the Alberta Court of Queen’s Bench.  As 
in Mcluskie the insurer’s adjuster advised the insured’s counsel “that liability for the accident 
will rest with our insured”.  Cormack, J. cited Ashe with approval before stating the ratio of his 
decision, as follows:111 

I find in the exchange of correspondence no representation by the insurer that 
it will not enforce its strict rights against the insured.  The bare admission of 
liability is merely an admission that the insurer is prepared to limit the issue 
to one of damages, if any, for the purposes of arriving at a settlement.  Even if 
such admission were a representation to forebear invoking the Limitation of 
Actions Act, there is no evidence before me that the insured relied upon it to 
detriment.  (emphasis added) 

Stated otherwise:112 

To suggest that where there is solely an admission of liability leaving only 
quantum of damages or compensation to be discussed, one party may be 
precluded from invoking the limitation statute, is in my opinion a much too 
liberal interpretation of the equitable doctrine. 

... 
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It becomes obvious then that it is the admission of liability coupled with a 
promise to forego, on the part of the insurer, and the relying on that promise 
and the acting to his detriment on the part of the insured, which brings into 
being a contract or agreement to forebear. (emphasis added) 

  In Marchischuk, the adjuster similarly advised counsel for the third party 
claimant, during the course of settlement negotiations, “that liability is not an issue”.  For the 
reasons already cited above, Kennedy, J. found that there had been no waiver or estoppel.  
Compare His Lordship’s reasons, quoted earlier, with those in Viau v. Savard (supra).  In British 
Columbia and on the Prairies, therefore, a mere admission of liability, without an express or 
implied promise not to rely (e.g.) on a limitation defence, has for many years been insufficient 
to constitute a waiver or estoppel. 

  Since Maracle and Marchischuk, that has been the law in Ontario,113 and all of 
the other provinces and territories as well.  To this extent, at least, the law of estoppel in 
Canada has been harmonized. 

4. Adjusting Acts or Omissions Consistent With Coverage 

  Not surprisingly, where there are explicit acts or omissions by an insurer it is 
easier for the courts to find a waiver or estoppel.  This is a less difficult judicial task than finding 
an implicit admission in equivocal spoken or written words.  The cases will be considered in 
terms of the following types of acts or omissions, at the adjusting stage, which were 
categorized earlier: 

(a) exercising rights of repair or repossession under policy; 

(b) agreeing to arbitrate claim; 

(c) defending an action; and 

(d) not exercising rights. 

  By their nature, the first two of these sub-categories of conduct arise in the 
context of first party indemnity policies.  Similarly, the third one only arises under third party 
liability policies.  To date, the last sub-category has only arisen with respect to first party 
coverage. 

(a) Exercising rights of repair or repossession under policy 

  In Viergutz v. Employers’ Insurance of Wausau,114 the insured’s vehicle was 
damaged in a collision with a fire hydrant.  The insurer not surprisingly resisted its insured’s 
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claim on the basis that the insured was in breach of a policy condition against driving while 
incapable of maintaining proper control of the vehicle.  However, the insurer’s appraiser 
decided that the vehicle should be repaired rather than sold as salvage and the insurer did not 
notify the insured of its intention to deny liability until three months after commencement of 
the repairs. 

  The Manitoba Court of Queen’s Bench found that, by exercising one of the 
insurers’ rights under the policy, the adjuster had placed the insured in a detrimental position 
because he had been prevented from obtaining other repair estimates, having an independent 
appraisal undertaken as to the vehicle’s salvage value or making arrangements for instalment 
payments with another competitive repairer. 

  Two recent decisions have underscored that result.  In Kaufman v. Canadian 
Home Assurance Co.,115 the insurer sought to deny the landlord’s claim for damage to an 
apartment under an exclusion in the property policy with respect to vandalism by a tenant or 
members of the same household (the tenant or his guests had, for whatever reason, thrown a 
couch out of the window).  The landlord had bids made for the repairs, which were carried out 
with the approval of the adjuster.  Monnin, J., held that the insured was therefore obligated to 
pay the claim. 

  In N & H Contracting Ltd. v. Royal Insurance Co.,116 the insured refused to submit 
a proof with respect to his fire loss.  However, the adjuster instructed the contractor to 
proceed, and the insurer agreed to advance funds.  The B.C. Court of Appeal upheld a trial 
judgment that the insurer was estopped from relying on the lack of a proof of loss. 

  In another recent case, Regina Sticks Ltd. v. Saskatchewan Government 
Insurance,117 the insurer sought to rely on a policy term limiting its liability to the costs of 
repairing to chopstick-making machines, which had been damaged by fire.  However, the 
insured had taken possession of the equipment and retained it for nearly three years.  The 
Saskatchewan Court of Appeal upheld a trial decision that the insurer was estopped from 
refusing to pay the value of the equipment as of the date of the loss. 

(b) Agreeing to arbitrate claim 

  In Feist v. Gore Mutual Insurance Company,118 a large tree fell onto the insured’s 
house, and the insurer agreed to arbitrate the quantum of the insured’s damages.  Cosgrove, J., 
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held that this agreement estopped the insurer from raising a limitation defence, stating as 
follows:119 

[The letters from the insurer] invite the defendant (sic) [insured] to a course of 
action, the only logical implication being that the [insurance] company was not 
intending to rely upon a limitation period... all of which, I believe, serve to 
create the very clear message that the defendant/insurer (sic) did not intend to 
be bound by the limitation period, nor would they rely upon the limitation 
period in the Statute to the detriment of the plaintiff [insured]. 

(c) Defending an action 

  Unlike the above two categories, these cases are specific to third party liability 
claims.  The authorities are clear that by defending an action, without taking the precaution of 
securing a non-waiver agreement, an insurer will be taken to have prejudiced the insured’s 
position and thereby estopped itself from denying coverage.  These basic principles are set out 
in an old decision of the Supreme Court of Canada and a recent decision of the Ontario High 
Court.  There have also been several other intervening cases.120  However, it is in two decisions 
of the British Columbia courts that insurers can see the difference between how and how not to 
exercise their right to defend. 

  In Western Canada Accident & Guarantee Insurance Co. v. Parrott,121 a 1921 
decision of the Supreme Court of Canada, an employee of the insured had been injured when 
her fingers were drawn into a machine.  The policy language provided that liability would be 
excluded in the event that the appropriate guards to prevent such an accident were not 
installed on the machines.  There was ample evidence that the machine in question was 
unguarded.  The Court held that by continuing to exercise its right to defend under the policy 
the insurer had waived its entitlement to deny coverage on the basis of that same breach. 

  In Rosenblood Estate v. Law Society of Upper Canada,122 a 1979 decision of the 
Ontario High Court, the estate of a deceased lawyer sought recovery under his liability policy.  A 
claim had arisen against the lawyer out of a mortgage transaction in which the total mortgage 
debt as a percentage of the property value exceeded the mortgagee’s rules.  The Law Society’s 
insurers denied liability on the grounds that the lawyer’s conduct was dishonest, that he had 
failed to give notice of the potential claim within the reasonable time and that the estate had 
settled the claim without its consent.  The Court found, as a matter of fact, that the lawyer’s 
actions were dishonest and not merely inadvertent and that he was also in breach of the policy 
requirements regarding reasonable notice of potential claims.  However, counsel appointed by 
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the Law Society on the lawyer’s behalf had continued to investigate, conducted examinations 
for discovery and negotiated a settlement after it:123 

had knowledge of facts giving rise to exclusions of coverage and appreciate or 
should have appreciated the significance of these facts. 

  Holland, J. therefore held that the insurer was estopped from denying coverage, 
stating as follows:124 

The Rosenblood estate must have relied on the Law Society and its solicitor to 
act in the best interests of the estate in defending the action.  No notice was 
given to the estate of a problem concerning coverage until after examinations 
for discovery had been completed and until after settlement negotiations had 
been commenced. 

 If the estate had been advised of an off-coverage position earlier the 
defence could well have been conducted differently.  Settlement negotiations 
could have been conducted earlier and interest claims accordingly reduced.  A 
sworn rather than an unsworn affidavit on production could have been 
obtained together with production of all written material dealing with the 
criteria for collateral second mortgages.  Production of the criteria could have 
provided a possible defence which might have been of use as a settlement tool.  
Examinations for discovery could well have been conducted with a different 
emphasis.  It is not possible to point to actual prejudice but in the 
circumstances of this case where the insurer persisted in the defence through 
production and discovery in the settlement negotiations prejudice must be 
presumed.  (emphasis added) 

His Lordship then went on to give the following advice:125 

When a claim is presented to an insurer the facts giving rise to the claim should 
be investigated.  If there is no coverage then the insured should be told at once 
and the insurer should have nothing further to do with the claim if it wishes to 
maintain its off-coverage position.  If coverage is questionable the insurer 
should advise the insured at once and in the absence of a non-waiver 
agreement or of an adequate reservation of rights letter defends the claim at 
its risk. 

  His Lordship’s comments regarding “presumed” prejudice will be referred to 
again later.  However, as we will now see, there is a right and a wrong way for insurers to 
defend. 
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  Kettner v. The Allstate Insurance Company of Canada126 was a 1976 decision of 
the British Columbia Supreme Court.  In that case the injured plaintiff pursued the insurer of a 
Mr. Hetu, against whom he and another had obtained judgment in a personal injury accident.  
The insured defended on four grounds.  Firstly, it maintained that it was not in fact Mr. Hetu’s 
insurer.  Secondly, it maintained that if a policy did exist it was void because the named insured 
had no insurable interest in the vehicle.  Thirdly, the insurer alleged material 
misrepresentations by Hetu obtaining the policy.  Finally, breaches of the policy terms were 
also alleged. 

  In the personal injury action the insurer had applied to be added as a third party 
and had filed in support an application of its counsel alleging that the insurer had denied 
liability to Hetu on the grounds of policy breaches.  However, the insurer had appointed 
counsel on Hetu’s behalf, continued as counsel of record to the conclusion of the trial and 
defended the action against the plaintiff’s claim, although he only appeared at trial as counsel 
for the third party insurer.  Munroe J. held, without giving any detailed reasons, that the 
defendant insurer was estopped from denying liability. 

  The mistake of the insurer in Kettner v. The Allstate Insurance Company of 
Canada (supra) was not repeated in MacKenzie v. Jevco Insurance Management Inc., (supra) or 
Bryant v. Korres Moving & Transfer Ltd..127  Both were British Columbia decisions, and the 
former went to the Court of Appeal. 

  In MacKenzie, the plaintiff was injured while performing motorcycle stunts for a 
movie produced by the insured, Film 3 Productions Inc.  The insurer denied coverage with 
respect to the plaintiff’s claim against the insured on the basis of exclusions arising out of 
stunting activity.  The insured joined the insurer as a third party, before becoming insolvent.  
The insurer then elected to defend the action, not pursuant to its rights under the policy, but by 
filing a Statement of Defence under Rule 22(10) of the Rules of Court.  The plaintiff recovered 
judgment, subject to 25% contributory negligence, and brought this action against the insurer 
pursuant to Section 26(1) of the Insurance Act.  The plaintiff pleaded estoppel, on the basis of 
the insurer’s defense of the main action. 

  The Court of Appeal stated the following, in upholding the dismissal of the 
plaintiff’s claim:128 

The third party proceedings did not give rise to the inference that the insurer 
was representing that the loss was covered by the policy.  Rather, they 
reinforced the consistent position of the parties, namely, that the Jevco was 
denying coverage and Film 3 was alleging that Jevco was in breach of its 
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insurance contract in failing to acknowledge that the claim was covered by the 
policy. 

In taking advantage of R.22(10) and defending the claim, Jevco is not retracting 
its denial of coverage.  It was R.22(1) that gave it the right to defend the 
action - not a subsisting insurance policy which covered the risk. 

... 

... Here Jevco’s right to defend the action was statutory and entirely 
independent of the existence of a policy covering the risk.  In fact, it arose 
only because Jevco denied the existence of such insurance coverage and was 
brought in as the third party to the proceedings.  (emphasis added) 

  However, the insured may not always co-operate by naming the insurer as a 
third party.  The insured could also commence separate proceedings under the policy.  In such 
circumstances, the insurer may apply under Rule 15(5) to be added as a defendant in the action 
by the injured third party, in addition to its own insured.  This is what the insured did in 
Bryant v. Korres Moving & Transfer Ltd. (supra).  In that case, goods owned by a customer were 
stored in a warehouse owned by the insured moving company.  They were destroyed by fire 
and an action was brought alleging bailment and, in the alternative, a covenant to insure the 
goods.  The policy provided coverage for negligence only and the insurer provided a defence 
solely for that claim.  The insurer therefore appointed separate counsel and applied to add 
itself as a defendant in order to be free to defend the claim in its entirety or, if necessary, to 
insure a finding that was outside of coverage. 

  In circumstances where a denial is appropriate an insurer may, if named as a 
third party by its insured, therefore protect its position by filing a defence to the Statement of 
Claim, as if it was a defendant, pursuant to Rule 22(10).  Alternatively, it could apply to be 
added as a defendant in the action, under Rule 15(5).  This approach has also been sanctioned 
by the B.C. Court of Appeal, in Starr Schein Enterprises v. Gestas Corporation.129 

(d) Not exercising rights 

  As we have seen, Charles was the first case to expressly apply the Litwin principle 
in the insurance context.  The facts in Charles were rather unusual, and the results were 
somewhat surprising.  While the plaintiff pursued a separate action arising out of a motor 
vehicle accident, she received Part VII benefits under the British Columbia Insurance (Motor 
Vehicle) Regulations.  Upon receipt of medical reports I.C.B.C. advised plaintiff’s counsel that 
they would require her to undergo a medical examination, that they would be making the 
arrangements and that they would let counsel know the details.  However, no medical 
examination was ever arranged. 
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  Applying the ‘Litwin principle’ the B.C. Court of Appeal stated as follows:130 

If the applicable principle were described, in this case, as a waiver or as 
acquiescence, it would make no difference to the result.  By failing to arrange a 
medical examination within a reasonable time, I.C.B.C. must be taken to have 
relinquished its right to dispute the entitlement of Mrs. Charles to 
rehabilitation expenses incurred in the period before any medical 
examination finally takes place.  (emphasis added) 

  This is the only case of which the writer is aware in which a pure omission gave 
rise to an estoppel.  This is noteworthy for a number of reasons.  There is no indication of any 
affirmative obligation upon I.C.B.C. to act.  As there was nothing in writing there was no waiver.  
As there was no detrimental reliance the “customary” requirements of estoppel were not met.  
It is similarly difficult to see the justification for a finding of acquiescence.  Clearly, the result 
was based on the “unifying principle” and not on any one of the old doctrines.  But where was 
even the ‘unfairness’ or ‘injustice’ required in Litwin? 

5. Underwriting Acts or Omissions 

  The cases on underwriting acts or omissions will be considered in terms of the 
following types of conduct, as categorized earlier: 

(a) not investigating nature of risk when providing coverage; 

(b) not cancelling coverage when misrepresentation or non-disclosure discovered; 
and 

(c) accepting late or partial premium payments and not cancelling coverage. 

  By their nature, all of these sub-categories of conduct arise only in the context of 
coverage denials under either first party indemnity or third party liability policies. 

(a) Not investigating nature of risk when providing coverage 

  In Ipapo Estate v. Citadel Life Insurance Co.,131 a decision of the Manitoba Court 
of Appeal, Mrs. Ipapo had a history of treatment for cancerous tumours.  Her life insurance 
policy had lapsed for non-payment of premiums and she applied for reinstatement.  She 
warranted that she had been in good health, and that her only recent medical problem had 
been “nose problem - now completely recovered”.  The policy was reinstated and she died less 
than one year later of cancer which had originated in her nose and then spread.  The insurer 
defended on the basis of material non-disclosure and fraud.  Her estate replied relying on 
estoppel, because the insurer had known, through its agent, that the insured was seriously ill at 
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the time of reinstatement, but had elected to make no follow-up inquiry on the information 
provided to it by the insured.  This plea was rejected both at trial and on appeal. 

  The Court of Appeal dismissed the appeal holding that “the facts disclosed were 
insufficient to alert the defendant to the risk or the need to make further inquiry”.  However, 
the Court did acknowledge that:132 

An insurer may be under a duty to make further inquiries of the insured’s 
doctor if the facts disclosed by the insured are such as would alert a reasonably 
prudent insurer of the need to do so.  If the insurer in those circumstances 
failed to make further inquiry it might be argued that it could not rely on the 
insured’s failure to make fuller disclosure.  This argument would, however, be 
premised on the sufficiency of the information disclosed rather than on the 
doctrine of estoppel. 

  It is suggested that estoppel based on failure to investigate a risk will only arise 
in very extreme circumstances. 

(b) Not cancelling coverage upon discovery 

  The cases on failure to cancel coverage when a misrepresentation or 
non-disclosure is discovered are somewhat more clear cut. 

  In Hansra v. York & Casualty Insurance Co. (supra), the Ontario County Court 
held that the insurer was estopped from denying coverage where it failed to advise the insured, 
immediately upon learning of certain material representations of fact in its application for 
motor vehicle insurance, that it elected to treat the policy as void.  This was on the basis that if 
the insurer had done so the insured could, inter alia, have applied for coverage with another 
insurer. 

  In Pilieci v. Carmichael & Associates Insurance Brokers Ltd. (supra), by contrast, 
all that the insured could establish was that the insurer had incomplete information, resulting 
in no more than “a suspicion” with respect to fire losses.  O’Brien J. held that the insurer was 
not estopped from denying coverage. 

(c) Accepting late or partial premium payments and not cancelling coverage 

  Depending upon the circumstances, accepting late or partial premium payments 
and not cancelling the policy may also give rise to a waiver or estoppel.  Two decisions of the 
Supreme Court of Canada, on slightly different facts, have yielded completely different results.  
In Northern Life Assurance Company of Canada v. Reierson,133 a 1976 decision, a premium 
payment cheque was returned for insufficient funds.  The insurer retained the cheque and 

                                                 

132. pp. 265-266 

133. (1976) 67 D.L.R. (3d) 193 (S.C.C.) 



p. 51 

 

requested a replacement.  The premium payment had not been made by the time that the 
grace period expired.  A few days later the insured passed away and still a few days later, a 
replacement cheque was provided.  Relying on its 1893 decision in McGeachie v. North 
American Life Insurance Co.,134 the Court held that the defendant’s acts did not constitute the 
“express and unequivocal language or conduct” necessary to constitute a waiver.  As there was 
no detrimental of reliance, neither was estoppel available. 

  Duplisea v. T. Eaton Life Assurance Co. (supra) was a 1979 decision.  After the 
expiry of the grace period under a life insurance policy, the insurer sent the insured a late 
premium offer.  Pursuant to that offer the insured provided a cheque in payment of the 
premium, which was deposited in the insurer’s account.  Before the cheque was presented to 
the insured’s bank for payment, the insured passed away and the bank, having notice of the 
death, refused to honour the cheque.  As in Northern Life Assurance Company of Canada v. 
Reierson (supra) the insurer refused to honour the policy. 

  The Court considered its earlier decisions in Reierson and McGeachie v. North 
American Life Insurance Co. (supra), and stated as follows:135 

In none of these cases do we find circumstances of the case at bar - 
unequivocal conduct amounting to waiver on the part of the insurance 
company by taking and depositing the tardy cheque, and the death of the 
insured prior to presentment of the cheque for payment.  In my view, so long 
as a cheque, not previously dishonoured, is in the hands of the insurer or in 
transit between banks at the time of the happening of the event insured 
against, the insurer cannot set up the non-payment of the cheque by the 
drawee bank..... a reason for voiding the policy.  If the policy is in good standing 
at the date of the event, the benefits under the policy are payable. 

  The moral of the story is that if a life underwriter is going to accept what turns 
out to be a ‘rubber cheque’ he had best hope that his insured waits until the cheque bounces 
before passing away. 

  The Ontario High Court, in two more recent cases decided within approximately 
six months of each other, declined to find either waiver or estoppel.  In Parker v. Constitution 
Insurance Company of Canada,136 the insured provided the insurer with a late premium 
payment cheque two days after he had been involved in an accident, which had in turn taken 
place a handful of days after the expiry of his policy.  Not surprisingly Maloney J. dismissed a 
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plea of estoppel on the basis that “estoppel can be used only as a shield and not as a sword”.137  
This principle will be discussed in more detail below. 

  In Burns v. Pitts Insurance Co.,138 the insured made late and only partial payment 
of an annual premium one day before expiry of a grace period during which full payment was 
required, in which case the cancellation notice would be rescinded.  In a covering letter, the 
insured requested that coverage be maintained until March 1st, although on a pro-rated basis 
the cheque was insufficient to cover the premiums to that date.  In any event, a fire loss 
occurred after that date and the insured claimed indemnity.  The insurer denied coverage and 
the insured pleaded estoppel.  Galligan J. (as he then was) found that there was no 
representation by the insurer, stating that:139 

... the acceptance of the $450 [cannot] be taken as a representation that more 
need not be paid, because the insurers having kept the policy in force for five 
months without being paid any premiums would be entitled to that amount of 
money for unpaid premiums. 

His Lordship also found that there was no detrimental reliance, stating as follows:140 

There is no evidence in the record that, had the insurers written to the Plaintiff, 
that notwithstanding the payment on account they considered the policy 
cancelled, that the Plaintiff would have obtained other insurance that would 
have protected him from the unfortunate fire. 

  It followed that there was no estoppel.  On the latter of His Lordship’s two 
points, we will see that there is contrary authority, to the effect that detrimental reliance 
should be presumed. 

  In a final case, the Saskatchewan Court of Appeal has, even more recently, 
barred an insurer from denying coverage based upon non-payment of premiums.  In 
Saskatchewan River Bungalows Ltd. v. The Maritime Life Assurance Co.,141 the annual premium 
under a life insurance policy had been due on July 26, 1984.  A cheque was sent by ordinary 
mail, but was never received.  The insurer sent a late payment offer and then, in November, 
1984, sent a letter requiring immediate payment.  A lapse notice was sent in February, 1985, 
but did not come to the Plaintiff’s attention until April of that year.  The Plaintiff then 
attempted to locate the first cheque, and did not submit the 1984 premium until July, 1985.  
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The insurer refused to accept that payment, and when the insured died in August, 1985, 
coverage was denied. 

  This Saskatchewan Court of Queen’s Bench held that the policy was not in effect 
as at the date of death, but that decision was overturned on appeal.  One judge dissented, and 
another allowed the appeal on the basis of relief from forfeiture.  The third judge applied the 
doctrine of waiver.  Hetherington, J.A. held that, by making the late payment offer, the insurer 
had relinquished its right to rely on the lapsing provision in the policy.  However, this did not 
extinguish the insurer’s right to rely on the lapsing provision, but only suspended it.  The insurer 
could have reinstated that right by giving the Plaintiff reasonable notice of its intention to do 
so.  However, it did not. 

  Before dealing briefly with relief from forfeiture, the above analysis has raised 
the following collateral issues regarding waiver and estoppel, which should also be considered: 

• factors effecting detrimental reliance; 

• creating coverage through estoppel; and 

• the effect, if any, that the ‘Litwin’ broad equitable principle will have. 

Factors Effecting Detrimental Reliance 

  It is unclear whether the courts will presume detrimental reliance, although it is 
clear that knowledge on the part of the plaintiff will defeat such a presumption.  In Rosenblood 
Estate v. Law Society of Upper Canada (supra) the Court presumed detriment.  In Minister of 
Consumer & Corporate Relations v. Allstate Insurance Company of Canada (supra) the Court 
cautioned against such speculation.  In McLuskie the Court similarly cautioned that it was all too 
easy to speculate as to what an insured might or might not have done but for the 
representation of the insurer.  However, it would be prudent for insurers to presume that the 
onus will rest on them to rebut a presumption of detrimental reliance. 

  Nevertheless, in Bullivant v. Elite Insurance Co. (supra), the Court held that, 
where the plaintiff had knowledge of the approaching limitation period, he could not be taken 
to have relied to his detriment on the representations of the insurer.  However, it would not be 
wise for insurers to rely too heavily on the likelihood of such a finding to protect their position. 

Creating Coverage Through Estoppel 

  At the outset of this paper it was noted that insurers and adjusters could even 
find themselves creating coverage where none had existed.  Coverage has been created by 
estoppel, notwithstanding clearly applicable exclusions, in Cannon, G.W. Martin, Kaufmann v. 
Canadian Home Insurance Co. (supra), Viergutz v. Employers Insurance of Wausau (supra), 
Eason and Buchanan.  Coverage has also been found in the face of allegations that the claimant 
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was not in fact an insured, and had no insurable interest, in Kettner.  Coverage was also ‘re-
created’ in various cases involving lapse of policies for non-payment of premiums.142 

  However, it is less than clear that these cases were correctly decided or that this 
trend will continue.  In Parker v. Constitution Insurance Company of Canada (supra), Maloney J. 
of the Ontario High Court did, as we have seen, reject a plea of estoppel where the insured had 
provided a late premium payment after the expiry of the policy and the loss in question.  His 
Lordship rejected “as trite law” any suggestion that estoppel could be used “as a shield”, to 
create coverage. 

  More recently, and in somewhat more detailed reasons, the British Columbia 
Supreme Court has come to the same conclusion.  In MacKenzie, the trial judge distinguished 
some of the earlier cases, including Western Canada Accident and Guarantee Insurance Co. v. 
Parrott (supra) on the basis that those decisions involved a mere breach of condition.  Although 
MacDonald J. found that there had been no prejudice to the insured, he made the following 
obiter comments:143 

The plaintiff submits that there is no difference in principal between a breach 
of condition and an applicable exclusionary clause.  I disagree. 

... 

... There must be some prejudice to the insured for estoppel to apply.  That 
doctrine has often been described as a shield rather than a sword.  Here, the 
plaintiff seeks to use it to create a coverage which did not exist under the 
policy.  (emphasis added) 

  However, although this may, as Maloney J. noted in Parker, be “trite law”, 
estoppel is always raised by plaintiffs, properly in reply, in order to maintain a claim.  This is 
irrespective of whether they seek to ‘create’ coverage.  As a basis of judicial decision-making in 
insurance cases, the ‘shield’ of estoppel has, as we have seen, often been beaten into a ‘sword’. 

The Effect (If Any) of the ‘Litwin’ Broad Equitable Principle 

  The Litwin principle of ‘fairness and justice’ was expressly applied in Charles and 
hinted at, quite independently, in G.W. Martin where both detrimental reliance and an 
‘inequitable benefit’ could be found.  However, not only was there no detrimental reliance on 
the part of Mrs. Charles, but there does not appear to have been any ‘inequitable benefit’ 
received by I.C.B.C., as there was by the insurer in Martin.  One suspects that there may have 
been more facts or circumstances before the Court than appear from the reported reasons.  
However, if Charles was a harbinger of things to come, the law could become even more 
unpredictable. 
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  But Litwin was decided, and these other cases enunciating a broad equitable 
principle to guide the courts in applying waiver, estoppel and the related doctrines, were also 
heard before the final appeals in Maracle and Marchischuk.  The Supreme Court did not 
consider what was ‘fair and just’ in the circumstances, let alone refer to Litwin or Charles by 
name.  What Sopinka, J. did do was restate the “well settled” principles, inter alia, that there 
must be detrimental reliance in order for an estoppel to arise.  Having done so, there would 
seem to be very little room left for the application of the ‘fairness and justice” principle 
articulated by the British Columbia Court of Appeal. 

  The law is this area should therefore return to a more predictable and less 
insured- or plaintiff-oriented pattern in the coming years. 

V. RELIEF FROM FORFEITURE 

  Notwithstanding the numerous cases referred to earlier, there is some limited 
authority that relief will be granted even from a failure to commence proceedings within a 
limitation period.  In Lowry (supra), Moshansky J. found that the insurer had acted “in a most 
reprehensible and devious manner...”.144  His Lordship also referred to the fact that section 211 
of the (Alberta) Insurance Act provides for relief from forfeiture in a situation where the Court 
considers it inequitable, in any event, that the insurance be forfeited or avoided where there 
has been imperfect compliance.  He then went on to state that:145 

[I]t would, in any event, be most inequitable to permit the insurer to avoid 
liability because of the passage of a prescription date directly attributable to 
superfluous requirements by the insurer as to the completion of a proof of loss 
form and in circumstances in which the insured had been led to believe that 
the matter had been fully settled, except for the photo equipment loss above 
$1,000. 

  The headnote of the case states that “the Court could grant relief from forfeiture 
in these circumstances”.146 

  However, the Lowry case is not strong authority for this proposition.  Not only 
are His Lordship’s reasons rather imprecise, but all of his comments with respect to relief from 
forfeiture and estoppel are obiter.  The insurer had sought to rely upon the one year limitation 
period provided for in statutory condition 14.  However, contrary to the requirements of the 
Alberta Insurance Act, the statutory conditions had not been included in the policy booklet.  
Furthermore, the policy had never been received by the insured.  As such, the limitation period 
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did not bind the plaintiff and there was no need for His Lordship to resort to either relief from 
forfeiture or estoppel to preserve the plaintiff’s claim. 

  Nevertheless, it is worth noting Saskatchewan River Bungalows Ltd. v. Maritime 
Life Insurance Co. (supra) as a recent example of relief from forfeiture being used to achieve 
the same result as waiver or estoppel.  None of the three Court of Appeal judges found an 
estoppel, and one of them held that the insurer had waived non-payment of the policy 
premiums.  However, Harradence, J.A. relied on relief from forfeiture.  Moreover, His Lordship 
did not look to the Insurance Act, but rather the general provisions in section 10 of the 
Saskatchewan Judicature Act.147 

VI. CONFIRMATION OF CAUSES OF ACTION - 
EXTENDING LIMITATION PERIODS 

  As hinted at above, section 5 of the Limitation Act has further tipped the scales 
of justice in favour of plaintiffs, at least with respect to the availability of defences under that 
Act.  Before dealing with the two types of conduct which may constitute a confirmation of a 
cause of action, it is in order to consider the leading cases.  However, as we will see, many of 
the cases are irreconcilable on their facts. 

Examples of Correspondence 

  Therefore, as our second and final ‘pre-quiz’, which of the following statements 
resulted in a Limitation Act defence being barred by confirmation of the cause of action? 

Example A 

The writer has attempted to reach you by telephone regarding settlement of 
your personal injury claim.  As we have been unsuccessful, we would ask that 
you contact the writer at your earliest convenience. 

Example B 

I am also at this time returning the account of Dr. Fleming in the amount of 
$223.30 and would request that you include this in your special damages when 
we settle the claim.  We will also be requiring some form of breakdown 
regarding this account before considering it for payment.  If the insured has 
recovered sufficiently to enable us to attempt settlement of his claim perhaps 
you could give me a call. 

                                                 

147. the B.C. equivalent is found in s. 21 of the Law and Equity Act, which provides as follows: 

"The court may relieve against all penalties and forfeitures, and in granting the relief 
impose any terms as to costs, expenses, damages, compensations and all other matters the 
court thinks fit." 
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Example C 

In light of Dr. Ezzeddin’s report of January 28th, are you now prepared to make 
your demands on behalf of Mrs. [X]? 

Example D 

Since it appears that Mrs. [X] has been well since last seeing the doctor on 
November 12, I assume you will now be presenting your claim for damages. 

Example E 

It is now almost 10 months since you were involved in the accident with Mr. [X] 
and we now inquire if you are in a position to consider settlement of your 
claims. 

We would sincerely appreciate contact from you concerning this matter and 
hopefully we will be able to conclude settlement entirely to your satisfaction. 

Example F 

WITHOUT PREJUDICE 

We would also ask that you contact the writer regarding possible settlement of 
this matter. 

All matters herein set out are written “without prejudice” and for the purpose 
of negotiating terms for settlement.  Nothing herein contained is or shall be 
construed as either an admission of liability on the part of the insured or a 
waiver or extension of any applicable limitation period. 

Example G 

Once you have had the opportunity to review this matter we would appreciate 
if you could contact the writer in order that we may bring this matter to a final 
conclusion. 

Example H 

WITHOUT PREJUDICE 

[I]f no further surgery is required, I see no reason why we cannot discuss 
settlement of this claim and I would like to meet with you to discuss this 
further. 

All matters herein set out are written “without prejudice” and for the purpose 
of negotiating terms for settlement.  Nothing herein contained is or shall be 
construed as either an admission of liability on the part of the insured or a 
waiver or extension of any applicable limitation period. 
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Example I 

WITHOUT PREJUDICE 

I would appreciate hearing from you so that we can arrange an appointment to 
discuss settlement of this claim. 

Example J 

WITHOUT PREJUDICE 

I am prepared to pay $6,000.00 in general damages, I do not feel it to be worth 
any more. 

I hope that we will be able to settle this satisfactorily. 

Example K 

Further, can you please advise if you are now in receipt of the report from the 
physiotherapist which you indicated you had requested in your 
correspondence of January 23, and if you have had a chance to evaluate your 
clients’ claim for injuries. 

Example L 

Can you please advise that you have now had a chance to review this file with 
respect to this matter.  If you have, we look forward to hearing from you at an 
early date so that we may further discuss this claim. 

Example M 

WITHOUT PREJUDICE 

May we inquire whether or not you have received a medical report from your 
client’s doctor? 

Given the length of time that has elapsed on this file and the medical 
information available, we would be pleased to consider a settlement proposal. 

  The answers are found at the end of this paper.**  We now turn to the key 
cases. 

The Key Cases 

  Podovinikoff v. Montgomery (supra), and Belanger v. Gilbert (supra) were both 
1984 decisions of the British Columbia Court of Appeal.  In Podovinikoff, which was actually 
decided a few months after Belanger, the Court was asked to interpret section 5(1) of the 
British Columbia Limitation Act in light of three letters written by an adjuster to an insured.  The 
key letter is excerpted as Example A above.  Aikins, J.A., speaking for the Court, said the 
following with respect to whether the acknowledgement of a cause of action must amount to 
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an admission of liability if it is to serve as a confirmation of the cause of action for the purpose 
of section 5(1):148 

... Section 5(2)(a)(i) of the Act ... provide[s] that a person confirms a cause of 
action only if he “acknowledges a cause of action, right or title of another”.  
The acknowledgment of a right, must in my view, involve the 
acknowledgment of some liability.  The word “acknowledgement” must have 
the same meaning when used with reference to a cause of action.  It follows, 
therefore, that what binds a defendant and activates Section 5(2)(a)(i) is an 
acknowledgement in writing of a cause of action that admits some liability 
thereunder.  (emphasis added) 

His Lordship then concluded that:149 

... [A] reasonable person receiving the letters and reading them would take it 
that the insurer was going to settle the respondent’s personal injury claim.  
Thus, the second [Example A] and third letters admit some liability and 
properly acknowledge the cause of action.  I would only add that this 
conclusion is strongly supported by the consideration that there is nothing in 
the letters to indicate the insurer has any reservations about settlement.  
Thus, there is nothing which might indicate to the recipient of the letters 
anything other than that the insurer would settle.  (emphasis added) 

  It was in Belanger that the Court of Appeal took the revolutionary next step.  The 
letter in this case is excerpted as example B above.  Notwithstanding that the letter was written 
“without prejudice” the Court admitted it into evidence and found that there was “some 
concession of liability ... implicit in [the] letter”.  This development will be dealt with later. 

  Before abandoning all hope and concluding that limitation periods no longer 
have any effect at all, bear in mind that section 5(1) only applies to limitation periods created 
by the Limitation Act itself.  As such, other contractually or statutorily imposed limitations, such 
as the one year limitation period in statutory condition 14, are not effected.  Most of the above 
cases involved the two year limitation period in section 4(1) of the Limitations Act.  Many of the 
waiver and estoppel cases, by contrast, involved statutory condition 14. 

  Nevertheless, for limitation periods under the Act, section 5(1) effectively 
renders all of the common law doctrines irrelevant.  Firstly, it essentially codifies the admission 
half of the alternative test of estoppel in the Ontario cases.  Secondly, it establishes a lower 
threshold than either waiver, or estoppel, as that doctrine has been defined by the British 
Columbia courts.  Unlike waiver, an unequivocal election is not required, but merely an 
admission of “some liability”.  Unlike the British Columbia authorities on estoppel, no 
detrimental reliance is required.  Compare the examples in the section on waiver and estoppel, 
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none of which resulted in a defence being lost, with the examples set out above, most of which 
did. 

  As noted above, either a written acknowledgement or a related payment may 
constitute a confirmation of a cause of action. 

A. Written Acknowledgments 

  Numerous cases have considered what written statements do and do not 
constitute confirmation of a cause of action.  In an attempt to define the ‘line’ over which 
insurers and adjusters dare not cross, consideration will be given first to one case where the 
line was not crossed, and then to four cases in which it was. 

  Lal v. I.C.B.C.150 was a 1985 decision of the British Columbia Supreme Court.  The 
two letters in question are excerpted at examples C and D above.  Skipp, L.J.S.C. stated the 
reasons for his decision as follows:151 

I do not agree that the letters acknowledge the cause of action.  The language 
can be construed as only precatory or anticipatory ...  The letters herein admit 
neither liability nor injury; they refer to doctors’ reports and to the cost 
thereof.  The letters can be construed to anticipate allegations of injury and 
liability but neither issue is conceded.  (emphasis added) 

  This is one of the very few cases in which a confirmation was not found. 

  We begin our series of four contrary decisions with Richter v. Wilcot,152 a 1983 
decision of the Supreme Court.  The key letter in this case is excerpted as example E above.  
Unlike Lal v. I.C.B.C. (supra) the letter went beyond inquiring as to the insured’s “demands” or 
“claim for damages” to considering a “settlement of your claims ... entirely to your 
satisfaction”.  McEachern, C.J.S.C. (as he then was) declined to construe the language of the 
letter as “only precatory or anticipatory” as the Court did later, in Lal. 

  Sidhu v. Grewal153 was a 1986 decision of the Supreme Court.  The two key 
letters in this case are excerpted as examples F and G above.  The letter at example F invited 
“contact ... regarding possible settlement”, and was held not to confirm the cause of action.  
The letter at example G contemplated “bring[ing] this matter to a final conclusion”, and was 
held to cross the line:154 
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... because it was obvious that for final resolution to be achieved between the 
adjuster and the solicitor some admission of liability from the adjuster was 
essential. 

  Hobday v. Costa155 was a 1987 decision of the Supreme Court.  The two key 
letters, both of which were held to confirm the cause of action are excerpted as examples H 
and I.  It is difficult to reconcile Legg J.’s decision regarding these letters, which do no more than 
suggest a meeting “to discuss settlement”, with the contrary decision of McKenzie regarding 
the first letter in Sidhu v. Grewal (supra) and Skipp L.J.S.C.’s decision regarding the two letters 
in Lal. 

  Finally, Manhas v. Morrison,156 was a 1984 decision of the Supreme Court.  The 
key letter is excerpted as example J.  That letter is strikingly similar to the second one in Sidhu, 
except that it makes a specific settlement offer.  As such, and without deciding whether the 
letter would otherwise constitute a confirmation, MacKenzie J. (the same judge as in Sidhu) 
held as follows:157 

Hence the inference can be drawn that a “without prejudice” marking of an 
appropriate letter (e.g., one concerning an offer of settlement) will bar its 
admissibility while such a marking of an inappropriate letter will not. 
(emphasis added) 

In the instant case the marking was appropriate and effective in barring 
admissibility, and therefore the motion must fail. 

  When this paper was first prepared the author stated that, setting aside for the 
moment the collateral issue of “without prejudice” correspondence, it seemed that most any 
mention of ‘settlement’, as opposed to a mere ‘claim’ or ‘damage’ would constitute a 
confirmation of a cause of action under the Limitation Act.  In Crone v. Ron Zalko Fitness Affair 
Ltd.158, Warren, J. came to essentially the same conclusion. 

  In that case, two letters which were alleged to confirm the plaintiff’s cause of 
action were those excerpted as examples K and L above.  His Lordship reviewed the authorities 
and noted that:159 

In each of the cases relied upon by the plaintiff, the correspondence either 
makes reference to settlement of a claim of payment of some portion of a 
claim or both. (emphasis added by the Judge) 
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He went on to hold that neither of the letters in question extended the limitation period. 

  Those reasons, in Crone v. Ron Zalko Fitness Affair Ltd. (supra), were considered 
by Master Bolton in Crawford v. Roset.160  The key letter in that case is excerpted as example M 
above. 

  In Crawford v. Roset (supra), the Master also noted the distinction between the 
treatment of letters referring to ‘settlement’ as opposed to merely a ‘claim’, and concluded as 
follows:161 

Any unqualified use of the words ‘settle’ or ‘settlement’... imports an 
acknowledgement of liability because the case could not be brought to an end, 
without trial, unless some liability were admitted. 

  However, although he was compelled to hold that the above letter did confirm 
the cause of action, he made it clear that “left to [his] own devices” he would not have done 
so:162 

As the adjuster here has deposed, a claim may have a certain ‘settlement value’ 
in that an insurer concerned more with the bottom line than questions of 
principle may pay a certain amount to put into a claim rather than face the 
uncertainty of trial or the heavy expense of even successful litigation, but 
nevertheless be prepared to fight liability tooth and nail if the plaintiff insists 
on recovering more than fairly nominal damages.  Or ‘settlement’ could, in 
certain circumstances, simply relate to an insurer’s intention to dispute liability 
all the way but to remit a plaintiff to just continue without costs if he does so 
promptly.  It could relate to settlement of a claim for accident benefits, or of 
issues relating to deductibles, or penalty point premiums for renewed 
insurance coverage.  It could where (as here) there are two defendants, 
separately represented, being ‘give me a call and we’ll collaborate to pin 100% 
liability on the other defendant’...  [However], I would not have thought that 
‘settlement’ and ‘payment’ were necessarily and invariably synonymous...” 

  An appeal from Master Bolton’s decision in Crawford to a Judge of the B.C. 
Supreme Court was dismissed.163 

B. Related Payments 

  There are fewer cases considering whether payments constitute confirmation of 
a cause of action.  Those cases that do exist are quite clear that any payment made without an 
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effective disclaimer will stop a limitation period from running.  In fact, until a recent decision of 
the Court of Appeal, there was authority that even a broadly worded disclaimer would not 
exclude a payment from consideration. 

  In Hobday v. Costa (supra), Lamoureux v. Smit,164 and Durant v. Fowler,165 all 
decisions of the Supreme Court, it was held that various interim and other payments were 
excluded on the basis of disclaimers in acknowledgment forms similar to that in Hobday, to the 
effect that:166 

[T]his and other similar payments are made on a without prejudice basis until 
conclusion of settlement or trial. 

It is further understood and agreed that this payment does not constitute an 
acknowledgement of a cause of action by the Insurance Corporation of British 
Columbia, nor does it waive or extend any limitation period that may otherwise 
apply. 

  However, in Desrosiers v. Wharton,167 also a decision of the Supreme Court, 
MacDonald J. ignored such a reservation of rights and held that an advance payment was a 
confirmation of the cause of action.  His Lordship stated as follows:168 

I accept the submission of the Defendant Wilson that the effect that the 
disclaimer is limited to allowing the Defendant Wharton to continue to assert 
any defense available to him bearing on the quantum of damages such as a 
“seat belt” defense or the failure of the plaintiff to mitigate her damages. 

  This was despite the fact that the disclaimer specifically addressed liability, and 
not merely quantum.  When this paper was first prepared, the author suggested that this 
decision was wrong.  As we will see momentarily, it was subsequently followed, but has since 
been over-ruled. 

  The reasons in Hobday only added to this uncertainty.  The letter enclosing the 
interim payment and acknowledgement form included the sentence:  “We look forward to 
discussing settlement of this claim at your convenience.”169 
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  On the balance of the above authorities, that sentence ought to have been 
considered as a confirmation.  However, His Lordship found that the letter must be read 
together with the disclaimer in the acknowledgement form, with the result that it was without 
prejudice.  To further complicate matters, His Lordship inexplicably did admit into evidence the 
letter which is excerpted as example H, and which included a virtually identical disclaimer, 
namely:170 

All matters herein set out are “without prejudice” and for the purpose of 
negotiating terms for settlement.  Nothing herein contained is or shall be 
construed as either an admission of liability on the part of the insured or a 
waiver or extension of any applicable limitation period. 

  How could this letter be admitted when the other one was excluded on the basis 
that it was merely enclosed with an acknowledgement form containing the same waiver? 

  Finally, in Johal v. Harstad,171 Hutcheson L.J.S.C. held that even payments to the 
insured’s counsel for medical reports amounted to confirmation. 

  As noted immediately above, two recent decisions have addressed the matter of 
“without prejudice” disclaimers in letters enclosing payments.  In Dhillon v. Spencer,172 
Meiklem, J. stated that he was:173 

not prepared to find that the interim payment acknowledgment form was an 
effective agreement whereby the plaintiff contracted out of or waived the plain 
effect of s. 5(2)(a)(ii) of the Limitation Act. 

Such payment therefore confirmed the cause of action. 

  However, in the subsequent case of Morris v. Fletcher,174 the insurer offered to 
pay for a medical report and similarly included in its letter the standard “without prejudice” 
disclaimer paragraph.  Plaintiff’s counsel subsequently forwarded a copy of the medical report, 
together with the doctor’s invoice, and the adjusters sent a cheque directly to the doctor’s 
office. 

  The Court of Appeal expressly overruled Dhillon v. Spencer (supra) and, in doing 
so, Southin J.A. stated as follows: 
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The letter of 13th of September, 1988, was an open offer to pay if the appellant 
did something, i.e. send a medical report.  A term of that offer was the 
emphasized paragraph.  By sending the report, the appellant accepted that 
offer.  The contract thus created prevents the payment, which was 
performance of that contract by the respondent, from having any legal 
significance under s. 5.  Whether one calls this result ‘contracting out of the 
statute’ or simply an agreement by the parties that if incapable of having a 
certain legal effect would not have that effect is of no matter. 

  Nevertheless, as we will also see, this decision does not clarify the status of 
“without prejudice” acknowledgments of causes of action.  It merely holds that related 
payments will not extend limitation periods, if they are properly disclaimed. 

  Before concluding, the above analysis has raised the following additional issues, 
which should also be considered: 

• when the cause of action must be confirmed; and 

• to whom confirmation must be made; and 

• whether the test under section 5 is objective or subjective. 

To Whom Confirmation May Be Made 

  As noted above, subsection 5(6) of the Limitation Act provides that: 

For the purposes of this section, a person has the benefit of a confirmation only 
if the confirmation is made to him or to a person through whom he claims... 
(emphasis added) 

  However, in Anderson v. Bishop,175 the insurer’s cheque for a medical report was 
made payable to the plaintiff’s doctor.  Drost J. nevertheless held that this constituted a 
confirmation even though the payment had not been made directly to the plaintiff or his 
counsel.  His Lordship found that, although the doctor was not a person through whom the 
plaintiff was claiming, the issuance of the cheque was “ because it was made “pursuant to the 
direction of the plaintiff or the person (i.e. his counsel) through whom he claimed.176 

  In Morris v. Fletcher (supra), the Court of Appeal expressly left it for another day 
to determine whether Anderson v. Bishop (supra) was correctly decided. 
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When Cause of Action Must Be Confirmed 

  Subsection 5(1) of the Act provides that a confirmation must be made “before 
the expiration of the limitation period”.  In Norman Estate v. Norman,177 Shaw J. took a more 
literal approach to extending limitation periods than his brother Drost, in Anderson.  His 
Lordship held that a letter, written after a limitation period had expired, could not revive the 
plaintiff’s cause of action. 

Whether Test is Objective or Subjective 

  In Crawford and another case, Davis v. Maclure’s Cabs (1984) Ltd.,178 our Courts 
also made it clear that they will not consider any extrinsic evidence as to the intention of the 
author of a written acknowledgment or the making of a related payment.  This is because the 
test under section 5 does not have a subjective element, but is purely objective. 

  In Crawford, counsel for the insurer tendered an affidavit from the adjuster, in 
which he described the purpose of the letter.  However, the affidavit was excluded from 
evidence on the basis that the actual intention of the framer of the document was irrelevant, as 
was the actual understanding of its contents by the recipient.  Following Podovinikoff, Master 
Bolton concluded that the document must be given the meaning that a reasonable man reading 
it would understand. 

  In Davis v. Maclure’s Cabs (1984) Ltd. (supra), Donald J. took a similar approach 
towards payments.  In that case, the adjuster’s affidavit asserted that the payment of a medical 
fee was on account of the ‘no fault’ aspect of the plaintiff’s case.  Although the affidavit was 
admitted into evidence, it did not assist.  Whatever the insurer’s motive in making the payment, 
namely, whether it was for “investigation rather than compensation”, was “beside the 
point”.179  His Lordship held that section 5(2)(a)(ii) “speaks in terms of objective circumstances:  
confirmation arises from a payment in respect of a cause of action”, and that the adjuster’s 
Affidavit propounded a subjective element “that the words of the statute do not support”.180 

  There are also a couple of additional issues, which are common to the doctrines 
of waiver and estoppel, as well as the circumstances in which causes of action may be 
confirmed.  These are: 

• when “without prejudice” letters are not truly without prejudice; and 
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• whether insurers have a fiduciary duty to warn their insureds, or even third party 
claimants, of the pending expiry of a limitation period. 

VII. WHEN “WITHOUT PREJUDICE” LETTERS 
ARE NOT WITHOUT PREJUDICE 

  As we have already begun to see, the authorities are somewhat unclear as to 
whether “without prejudice” correspondence will be admitted into evidence and used to prove 
waiver, estoppel or a confirmation of a cause of action.  It is suggested that, at least with 
respect to waiver or confirmation, such correspondence should not be admitted or, at the least, 
should not be used to prove waiver or confirmation.  Nevertheless, there are lessons to be 
learned from the cases. 

  In Belanger, the British Columbia courts were clearly prepared to strip letters of 
their “without prejudice” headings and even to disregard clear disclaimers to find evidence of 
confirmation.  However, in Connelly the B.C. Court of Appeal, three years earlier, considered a 
letter which, although not written “without prejudice”, included an offer of settlement and 
therefore was, as a matter of law, without prejudice.  The Court stated, as quoted above, that 
the letter did not constitute evidence of an agreement to admit liability, but merely a 
willingness to accept liability for the purposes of negotiations.  This conclusion, and statement 
of principle, is simply irreconcilable with Belanger and the other cases.  It also echoes the 
reasoning in Marchischuk and Viau, also cited above. 

  In support of the admissibility of the letter in Belanger, Macdonald, J.A. relied 
upon the earlier decision of the same Court in Schetky v. Cochran,181 and particularly certain 
passages from the decision of Martin, J.  However, Schetky v. Cochran (supra) does not stand 
for the proposition that without prejudice statements may constitute a confirmation of a cause 
of action for purposes of extending a limitation period.  Firstly, Schetky was an appeal from a 
chambers decision in which one defendant sought to obtain on its examination for discovery of 
the plaintiff evidence with respect to negotiations between the plaintiff and the other 
defendant.  In other words, a stranger to certain negotiations challenged one of the 
participant’s assertion that the content of the negotiations was privileged, as between the 
participant and the stranger, and not as between the participants themselves. 

  Secondly, Macdonald, J.A. excerpted from the reasons a quotation from Martin, 
J., which more completely, and accurately, reads as follows:182 

This lays it down that before the privilege arises two conditions must exist, viz:   
a dispute or negotiation between two or more parties; and  in which terms are 
offered; and even then if the document prejudices the addressee it is not 
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privileged.  It falls naturally from this, that there is no privilege between 
strangers. 

Now the present respondent never was “in dispute or negotiation” with the 
present appellant respecting matters under treaty which are now claimed to be 
privileged.  Therefore that claim cannot apply to him. 

  Finally, all four judges wrote independent reasons.  By contrast to Macdonald, J., 
Eberts, J. stated as follows:183 

There are many authorities on the rule and the subject of “without prejudice”.”  
In Walker v. Wilsher ..., Lord Esher said: 

Further it is, I think, a good rule to say nothing which is written or said without 
prejudice should be looked at without the consent of the parties. 

and the Master of the Rolls in Hoghton v. Hoghton..., said: 

During the progress, two other points arose.  Certain letters were written, after 
the dispute had arisen, with the view to compromise, and “without prejudice”.  
Their admission in evidence was objected to; and on the other side it was said, 
that if rejected, the Court would only have before it a part of the 
correspondence. 

He also said: 

he thought they were not admissible.  That he had in other cases expressed his 
opinion that such communications made with a view to an amicable 
arrangement, ought to be held very sacred; for if parties were to be after 
prejudiced by their efforts to compromise it would be impossible to attempt an 
amicable arrangement of difference.  (emphasis added) 

Eberts, J. then went on to state as follows:184 

As between the plaintiffs and the Union Funding Co. I hold that there was an 
arrangement that the negotiations for a settlement were to be without 
prejudice, and therefore not to be given in evidence (without consent) in the 
litigation between the two companies.  But I can find nothing in the record 
that Cochran was a party to such negotiations or that there was any 
arrangement between the plaintiff and himself that anything said or written 
between them was to be without prejudice.  (emphasis added) 

  Indeed, nothing could be much more prejudicial as a result of correspondence 
directed towards settlement than to have it stand as a waiver or as confirmation of the very 
cause of action under discussion.  It is therefore suggested that, even if such correspondence is 
admitted into evidence, it should not, by its nature, be used to confirm a cause of action, let 
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alone to prove an “unambiguous” admission, for the purposes of waiver.  Moreover, what has 
become of the eminently desirable policy of encouraging settlement, which can only be 
discouraged by these developments?185 

  However, setting aside jurisprudential weaknesses and policy difficulties with 
Belanger and the related cases, insurers, adjusters and lawyers must accept that the law is as it 
is and govern themselves accordingly.  The following lessons can be learned: 

1. Do not suggest settlement discussions or invite offers in any 
correspondence.  Do not even use the words “settlement”, “resolution” 
or like terms, if they can be avoided.  The words “damage” or “claim” are 
to be preferred.  As only written confirmations will stop a limitation 
period from running, a telephone call would be much safer. 

2. Do not reduce any settlement discussions to writing without: 

(a) heading the letter “without prejudice” (even though this may only 
be given salutary effect); 

(b) ending the letter with a disclaimer to the effect that: 

All matters herein set out are “without prejudice” and for the 
purpose of negotiating terms for settlement.  Nothing herein 
contained is or will be construed as an admission of liability or 
representation on the part of the insurer, a waiver or 
extension of any limitation period or a confirmation or 
acknowledgement of a cause of action. 

Notwithstanding the decision of Legg J. in Hobday, it will be much 
more difficult for an insured to assert a confirmation when the 
letter relied upon expressly states otherwise; and 

(c) most importantly, making an offer of settlement.  No matter how 
far the cases have gone in favour of insureds, offers of settlement 
and the letters containing them are still treated as being “without 
prejudice”.  

3. Do not make any payments without a written disclaimer, as above, in 
both the acknowledgement form and the covering letter.  
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VIII. A FIDUCIARY DUTY TO WARN? 

  The Brusco and Jenkins cases, as noted above, purport to impose upon insurers 
an obligation to warn third party claimants of the pending expiry of a limitation period.  Neither 
Court cited any authority for this proposition, although there are some statements in the cases 
both for and against this potentially revolutionary principle.  Nevertheless, the recent cases are 
to the contrary, and even if this principle is recognized it will likely be given only very limited 
application.  The end result may be limited to a new cause of action or basis for third party 
claims against adjusters. 

  However, since this paper was first prepared, the doctrine of ‘bad faith’ has been 
revived in British Columbia.186  As such, the existence of a fiduciary duty to warn is very much a 
live issue in the context of first party indemnity cases, as well as for claims by injured third 
parties for which a defence or indemnification may be owed. 

  Some of the earlier cases did consider, but rejected, such a principle.  In 
Canadian Bank of Commerce v. London and Lancaster Guarantee & Accident Company of 
Canada,187 the insured had breached a condition of its policy requiring it to give immediate 
written notice to the insurer of any accident and also to immediately forward to the insurer 
every writ, letter or other document received from any claimant.  The Ontario Court of Appeal 
began its consideration of the plaintiff’s plea of estoppel by citing Teasdall and the conservative 
language of Field, J. in Globe.  Schroeder, J.A., speaking for the majority, offered two reasons 
why the insurer did not owe it insured a duty to warn that its failure to forward a writ was a 
breach of the policy which would deprive it of its right to indemnity. 

First:188 

[A]n insurer owes no duty to its insured to construe the contract for benefit. 

Second:189 

[T]here was no representation by conduct of an existing fact.  If what was 
represented by [the adjuster] was a mere representation of his intention to 
abandon a legal right on behalf of the defendant, that was not sufficient to 
support the defendant’s contention based on estoppel ...: 

To raise an equity in such a case, there must be a misrepresentation of 
existing facts, and not of mere intention. 
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In other words, it was insufficient that the insurer might have represented:190 

... an intention on the part of the defendant that it would have been in its right 
to have the ... writ sent to it and to be given the sole right to defend the action, 
or ... the true and proper construction of the policy in relation to the material 
facts as were then known. 

To similar effect, Hutcheson J., the trial judge in Dos Remedios, stated:191 

No authorities were submitted to me to support the contention that the 
adjuster was under a duty to disclose the fact of Mrs. Morey’s death after he 
became aware of it.  I hold the view that there was no such duty upon the 
adjuster under the circumstances disclosed by the evidence. 

Similarly, in Ashe, the Court of Appeal noted that counsel did not rely:192 

... on the fact that at no time during the course of the negotiations did the 
insurance adjuster, Howard, draw the attention of the respondents or its 
solicitor, Ross, to statutory condition 14 or warn of its existence. 

  However, there is authority from the Supreme Court of Canada to support the 
positions taken by Trotter, D.C.J. in Brusco and Granger, J. in Jenkins.  Milinkovich v. Canadian 
and Mercantile Insurance Co.193 was a 1969 decision.  In that case the policy required that a 
proof of loss be delivered to the insurer before it became liable to indemnify the insured.  The 
insured completed and mailed the proofs of loss.  The insured’s counsel, a Mr. LaMarsh, wrote 
to the insurer inquiring as to whether a proof of loss had been received and received in reply a 
letter from the insurer’s adjuster, a Mr. Callaghan, enclosing a blank form proof of loss for 
return to them and forwarding to the insurers. 

  In ruling that the mailing of the completed proofs constituted delivery, Fauteux, 
J., speaking for the Supreme Court, stated:194 

Evaluated against the background of all the circumstances peculiar to this case, 
Callaghan’s letter to Mr. LaMarsh made it only reasonable for the latter to 
assume that the insurer was satisfied that the proofs of loss would be 
entrusted to the postal service on which he had relied completely to obtain 
delivery of them.  The silence and inaction of the respondent company and of 
its employee, both clearly notified by the lawyer of the insured’s intention to 
ask for the execution of the contract, as also the nature of the sole argument 
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pleaded in defence to the action, are, in the case in which we are concerned, 
incompatible with the good faith which should be present in the execution of 
this contract of insurance. 

In other words, uberrimae fidei applies to the insurer as well as the insured. 

  In much the same vein, Wood, J. in Bullivant v. Elite Insurance Co. (supra), 
acknowledged the possible existence of such a fiduciary duty.  In obiter, and although he did 
dismiss the plaintiff’s action, he conceded that they “might have an action in tort against the 
defendants for breach of a fiduciary to act in good faith”,195 although such cause of action was 
not pleaded. 

  There are three recent decisions of the British Columbia courts which would 
appear to limit the application of any such fiduciary duty, and therefore any duty to warn.  
However, it is an even more recent B.C. case, namely Shea v. Manitoba Public Insurance 
Corporation,196 which has revived the duty of “good faith and fair dealing” between insurers 
and their insureds.  In the meantime, another Ontario Court has purported to limit the effect of 
the Jenkins case. 

  The first B.C. decision is Litwin, which involved a claim by investors in a MURB 
project which had gone sour.  One of the issues was whether the developer owed the investors 
a fiduciary duty.  The per curiam reasons for judgment included the following statements:197 

In a commercial relationship, where parties have different interests which 
they both seek to carry forward by entering into a contract or contracts with 
each other, it would be a most exceptional case that the law would impose a 
fiduciary obligation which the parties themselves did not make a term of their 
contracts, either expressly or by implication through the officious bystander or 
business efficacy rules. 

... 

It would surely be an exceptional case where parties who had different 
commercial interests and who have entered into a contract to bring about 
diverse results for each of them, ought to be considered, from the 
circumstances, to have assumed a fiduciary relationship in which one of them 
owes a duty of loyalty and selflessness to the other.  That is not the normal 
expectation between commercial parties contracting at arms length.  
(emphasis added) 
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  Second, there is Cusac Industries Ltd. v. Erickson Gold Mining Corp.,198 a 1990 
decision, also involving non-insurance issues, where the Court of Appeal had this to say about 
the ‘Litwin principle’ and any fiduciary duty to warn:199 

In all the cases, [including Litwin], where the plea of estoppel has succeeded, 
the party sought to be estopped, has “lulled the other party to sleep” by failing 
to assert a legal right.  There is nothing in any of the cases which suggests that 
there is any duty to tell the other party that, in the view of the party sought to 
be estopped, the other party has wrongly interpreted the contract.  (emphasis 
added) 

  Finally, there is the 1990 decision of the British Columbia Court in Fredrikson v. 
Insurance Corporation of British Columbia.200  In that case, Esson C.J.S.C. dismissed a claim 
against an insurer for bad faith refusal to settle.  In doing so, His Lordship made the following 
statement with respect to fiduciary duty:201 

The U.S. cases rest on the rule that an obligation of good faith and fair dealing 
is implied in every contract, a rule of law not generally accepted in this country. 

... 

... It is of the essence of fiduciary relationships that the fiduciary must not allow 
his personal interest to come into conflict with that of his principal.  But that 
cannot apply where the element of conflict is a necessary incident of the 
contract which gave rise to the relationship between the parties, as in the 
relationship between insurer and insured...  (emphasis added) 

  Then, in early 1991, Finch, J. of the B.C. Supreme Court handed down reasons in 
the second major ‘bad faith’ case in Canada, finding that the insurer did owe its insured a duty 
of “good faith and fair dealing”.  Like Fredrikson v. Insurance Corporation of British Columbia 
(supra), Shea v. Manitoba Public Insurance Corporation (supra), was a third party liability case, 
involving allegations of failure to settle within the insured’s policy limits.  However, it has 
revived the doctrine in this Province, and could therefore re-open the issue of duty to warn the 
insured, if not third party claimants. 

  Meanwhile, in Ontario, Murphy, J. sought to limit the effect of Jenkins, in his 
decision in Eason.  His Lordship distinguished Jenkins, and held for the insurer, stating as 
follows:202 

                                                 

198. (1990), 45 B.C.L.R. (2d) 347 (C.A.) 

199. p. 353 

200. note 185 

201. pp. 330-332 (B.C.L.R.) 

202. p. 327. 
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It is my position that the Jenkins decision does not go [so far as to impose an 
obligation on the part of the adjuster to advise the plaintiff about the one-year 
limitation period].  The case indicates that there was an obligation on the 
adjuster to advise the insured, within a reasonable time, that they were 
ceasing negotiations.  At no time were the negotiations ever broken off with 
Mr. Eason.  There was a course of continuing contact.  After each court 
appearance [in the criminal proceedings for impaired driving] Mr. Eason 
contacted the adjuster.  (emphasis added) 

  In short, with respect to third party claims, the principle articulated in Brusco 
and Jenkins is not the law in British Columbia and is of doubtful, although perhaps limited 
validity even in Ontario.  This is notwithstanding what was said in Milinkivich v. Canadian and 
Mercantile Insurance Co. (supra). 

  Some indication of where the courts may draw the line can be found in 
Buchanan, where the insured was unrepresented and the adjuster intimated that he was acting 
in the insured’s best interests.  Other possible circumstances include the suggestion, in Brusco, 
that the injured third party did not need to speak to a lawyer, and the insurer “deliberately” 
misleading the plaintiff, in Jenkins.  Similarly, there was the conduct of the insurer “laying in the 
weeds”, in Milinkovich.  It is in cases like these that this new principle may come into play.  
However, it must also be borne in mind that this principle, at least with respect to insurers, 
does not raise a truly separate cause of action.  However, in sympathetic enough circumstances 
the court will simply find a waiver or estoppel, notwithstanding that the insurer was merely 
silent and did not make a representation of fact.  Nevertheless, this doctrine could give rise to a 
truly new cause of action as against adjusters, or third party claims against them by their 
principals, the insurers. 

  In this regard it should not be surprising that at least one insurer has sued its 
adjuster for breach of fiduciary duty by waiving a defence.  In North Waterloo Farmers Mutual 
Insurance Co. v. Allen,203 the insurer initially denied the insured’s fire loss claim on the basis of 
suspected arson.  That claim was subsequently settled for $13,000.00, and the insured then 
commenced proceedings against the adjuster for having represented to the insured that the 
claim would be paid, notwithstanding the suspicions regarding the cause of the loss.  An 
application was brought to dismiss the statement of claim for not disclosing a reasonable cause 
of action.  The application was dismissed by the Chambers Judge but granted on appeal. 

  Without questioning or even considering whether the insurer was as a matter of 
law entitled to advance a claim for breach of fiduciary duty against its adjuster, the Ontario 
Supreme Court found that the comments made by the adjuster did not affect their principal’s 
liability to the insured, because the words spoken did not give rise either to a waiver or an 
estoppel.  As such, the adjuster had not compromised the insurer’s position and had therefore 
not breached any fiduciary duty which might have existed.  Nevertheless, North Waterloo 
Farmers Mutual Insurance Co. v. Allen (supra) is the first signal from the Canadian courts that a 

                                                 

203. [1990] I.L.R. 1-2629 (Ont. H.C.), p. 10 
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new cause of action or ground for third party claims may be available to insurers against their 
adjusters.  This is in addition to any claim which insureds may have against adjusters. 

IX. SUMMARY AND CONCLUSIONS 

  As we have seen the law has, over the past 25 years, quite clearly and 
dramatically shifted in favour of insureds.  In Ontario, until only recently, the test in Ashe had 
given way to an alternative test of either an admission of liability or a promise not to raise a 
particular defence.  As a result, and notwithstanding the Court of Appeal decision in Gillis, it 
appeared more and more that even “normal settlement negotiations” would give rise to an 
estoppel. 

  In British Columbia, the continuing validity of the Ashe case was thrown into 
doubt.  Although there was no suggestion in the B.C. cases that the Ontario “either/or” test be 
adopted, it took the Supreme Court to implicitly confirm Ashe’s rejection of the ‘Remedios 
principle’ that an admission, in and of itself, should not give rise to an estoppel.  However, the 
Maracle and Marchischuk decisions did not refer to Ashe at all, leaving room for insured’s to 
argue that the principle in Ashe, like that in Remedios, is too rigid.  It remains to be seen 
whether and, if so, in what circumstances the courts will now hold that where settlement 
negotiations have reached the point that liability has been accepted, the insured may have 
been sufficiently ‘lulled into a false sense of security’ that an estoppel should arise.  These 
issues have not been resolved by the Supreme Court in Maracle and Marchischuk.  However, it 
is suggested that although an express or implied promise not to rely upon, for example, a 
limitation defence, would be sufficient, it should not be a necessary condition.  This reflects the 
rationale, although not the result, of the trial decision in Gillis. 

  In the meantime, adjusters and underwriters may be well-advised to carefully 
consider the case analysis undertaken above, as summarized in Appendix “A”.  In summary, 
whereas an offer, or even a partial agreement or payment, will usually not estop or waive 
defences to claims, assurances or recommendations of offers or payments by adjusters may do 
so.  It is suggested that this is so because assurances and recommendations are inherently more 
ambiguous or ‘misleading’ than offers or partial agreements or payments.  When part of a claim 
is settled, it is obvious to all concerned that the remainder still has to be resolved.  By contrast, 
the less tangible, but nevertheless soothing words of an adjuster, that a claim will be paid or 
that the injured party’s own offer of settlement will be recommended, may more likely have 
the unintended effect of ‘lulling’ an insured or third party claimant into a ‘sense of false 
security’. 

  Exercising rights under first party indemnity policies will be even more likely to 
estop denials of coverage or other defences, as will defending or even investigating third party 
claims under the terms of a liability policy, without a non-waiver agreement agreement or 
reservation of rights letter.  Failure to investigate a risk, or cancel coverage in circumstances 
where the insurer would be entitled to do so, may also give rise to a waiver or estoppel.  Finally, 
as happened in the Charles case, even failing to exercise policy rights may give rise to an 
estoppel, although it is difficult to discern any policy rationale for this result. 
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  With respect to confirmation of causes of action, section 5 of the Limitation Act 
has most clearly lowered the threshold test for barring a limitation defence under that Act, 
where even the most innocuous acknowledgement of a cause of action by an injured third 
party has been reduced to writing, or a payment made in relation to it. 

  The result, however, is significant inconsistency in the law.  Why should writing 
be required (as it also is for waiver) for one doctrine or provision but not for another?  Why 
should the difficulty of the test to be applied depend upon whether the applicable limitation 
period is found in the Limitation Act or some other statutory or contractual condition.  Similarly, 
why should the threshold test for barring a defence be so much lower for a damage claim by a 
third party than it would be for an insured seeking indemnity under his or her insurance policy? 

  It is also undeniable that the courts, at least until Maracle and Marchischuk, had 
blurred the distinction between waiver, estoppel and confirmation of causes of action.  In 
Ontario, they had used the “either/or” test of estoppel.  In this Province, they had done so by 
resorting, explicitly or implicitly, to the ‘Litwin principle’ of ‘fairness and justice’.  Giving credit 
for judicial foresight, this new and broad principle could be seen as an attempt to reduce or 
eliminate some of the inconsistencies in the law just noted.  In any event, as seen in Charles, 
the result was to bar defences where they might not have been barred before.  It is also 
conceivable, however, that the same principle could be used to push the pendulum back in 
some areas in favour of insurers. 

  For example, where there might in the past have been a waiver, but there has 
been no detriment to the insured or benefit to the insurer, where is the “unfairness or 
injustice” in barring a defence?  There is some hint of this approach, and therefore some hope 
for insurers, in the result but not the reasons in Wage (supra), where the distinction between 
waiver and estoppel appears to have been blurred, and recovery was denied.  The Supreme 
Court decisions in Maracle and Marchischuk did not refer to any of Litwin, Charles or Wage, 
such that these issues do remain at large. 

  We have also seen that the courts may have gone a step or two (or even three) 
too far in protecting the rights of insureds.  First, they have turned the ‘shield’ of estoppel into a 
‘sword’, using the doctrine to create coverage where none had existed.  It is suggested that this 
is one area in which the courts may retrench, as indicated in the trial decision in MacKenzie.  
Where is the fairness or justice in imposing a gratuitous contractual obligation on an insurer 
where the only “benefit” received consisted of having had the privilege of paying to defend an 
action where there was no duty to defend in the first place? 

  Second, the courts have used “without prejudice” correspondence to find 
admissions sufficient to waive a defence or confirm a cause of action.  Although this may be 
defensible in the case of an estoppel, on the basis that the “without prejudice” negotiations 
might have had the collateral effect of ‘lulling the insured into a false sense of security’, it is 
suggested that it is ‘unfair and unjust’ to use against insurers statements which they have made 
in presumed reliance on the statements not being used for a purpose which is prejudicial to 
their position.  Further, another inconsistency has resulted.  Whereas an offer of settlement is a 
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much clearer acknowledgement of a cause of action than a mere invitation to the insured to 
discuss terms, offers are deemed to be “without prejudice” and therefore inadmissible, 
whereas invitations are not and have been used to confirm causes of action.  The result is that it 
is not necessarily the clearest admissions which bar coverage or other defences, but rather 
more ambiguous settlement negotiations and the most innocuous of acknowledgments.  It is 
suggested that, given the uncertainty, particularly in the common law, some legislative reform 
may be in order. 

  Finally, the decisions in Brusco, Jenkins and Milinkovich may have heralded a 
fiduciary duty of insurers, at the very least, to warn plaintiffs when settlement negotiations are 
at an end.  This is notwithstanding the contrary statements in Litwin, Cusac Industries Ltd. v. 
Erickson Gold Mining Corp. (supra) and Fredrikson.  It is suggested both that the latter three 
decisions are correct and that, if this duty is to have any application, it should only be imposed 
in cases of fairly egregious conduct by insurers, and rarely with respect to claims by injured 
third parties.  This is as opposed to conduct towards insureds, to whom a duty of ‘good faith 
and fair dealing’ may be owed. 

  Nevertheless, the law can be made to make some sense and insureds and 
adjusters can take some precautions to prevent the loss of defences. 

X. MAKING SENSE OF THE LAW 

  We will now briefly reconsider the law regarding waiver, estoppel and 
confirmation of causes of action. 

A. Waiver 

  Waiver still clearly requires an intentional and unequivocal written statement by 
the insurer or its adjuster or lawyer, as its agent.  However, detrimental reliance is not 
necessary. 

B. Estoppel 

  Estoppel may be raised in a number of circumstances, and with respect to first 
party indemnity, third party claims and defence and indemnity under liability policies.  As seen 
in G.W. Martin, Buchanan and Zed, even a mere investigation of a loss, where the 
circumstances were suspicious but the insurer nevertheless obtained inculpatory information 
from the insured, will, without the protection of a non-waiver agreement or at least a 
reservation of rights letter, give rise to an estoppel.  However, the “well-established” 
requirements of, among other matters, detrimental reliance, have been restored by the 
Supreme Court of Canada.  As for the many other adjusting or underwriting acts or omissions 
which may bar a limitation or other defence, the analysis in this paper, as summarized in 
Appendix “A”, should offer considerable guidance. 
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C. Confirmation of Causes of Action 

  With respect to a limitation period created by the Limitation Act, where there 
has been some written and signed acknowledgement of a cause of action, the threshold test for 
barring such a defence has become extremely low.  Even a mere invitation to discuss 
settlement terms or, until very recently, a payment made with a clear disclaimer, may result in 
the loss of such a defence. 

  Most significantly, however, virtually any written settlement negotiations will 
extend the limitation period with respect to any third party liability claims governed by the Act. 

XI. TAKING PRECAUTIONS TO PRESERVE DEFENCES 

  A number of precautions have already been suggested above, in the context of 
“without prejudice” communications and confirmation of causes of action.  Insurers, their 
adjusters and lawyers would also be well advised to take the following additional steps. 

1. Although it may seem trite, do expressly deny coverage, where appropriate, and 
do not make any admissions or even give any assurances with respect to liability. 

2. Be particularly careful with respect to the adjusting and, especially, settlement of 
of third party claims, in order to avoid extending limitation periods. 

3. Encourage insureds to seek counsel.  Unrepresented insureds tend to be treated 
much more sympathetically by the courts. 

4. In the third party liability context, secure a non-waiver agreement where 
appropriate, and as soon as possible.  Alternatively, issue a reservation of rights 
letter to the insured.  Then, if it is later determined that there is indeed no 
coverage, withdraw from defending the claim. 

5. Also in the third party liability context, consider defending proceedings pursuant 
to Rules 15 or 22 of the Rules of Court, as opposed to the right to defend under 
the policy.  The former will not bar a claim, but the latter will. 

6. At the underwriting stage, make early and unequivocal decisions with respect to 
cancelling coverage for misrepresentation, non-disclosure or non-payment of 
premiums. 

7. In the case of adjusters and lawyers, clearly understand and follow your 
principal’s instructions if you want to avoid being sued either by the insured or 
even the insurer. 

8. In the case of insurers, if in doubt, seek legal counsel regarding the conduct of 
settlement negotiations. 
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9. In the case of lawyers, well, the buck stops with you. 

  Although the law does remain in a state of flux, the above precautions should 
offer considerable protection. 

* Answer to waiver and estoppel examples: None were waived or estopped.  Example A -
Dos Remedios, note 29; example B - Connelly v. Smith, note 39; example C - Collavino 
Incorporated v. Employers and Mutual Liability Company of Wisconsin, note 95; 
example D - Collavino (op. cit); example E - McLuskie, note 61, and example F - McLuskie 
(op. cit) 

** Answers to confirmation of cause of action examples.  Example A - confirmed 
Podovinikoff v. Montgomery, note 59; example B - confirmed, Belanger v. Gilbert, note 
58; examples C and D - not confirmed, Lal v. Insurance Corporation of British Columbia 
(infra), note 150; example E - confirmed, Richter v. Wilcot, note 152; example F - not 
confirmed, Sidhu v. Grewal, note 128, example G - confirmed, Sidhu (op. cit.); example H 
- confirmed, Hobday v. Costa, note 155; example I - confirmed, Hobday (op. cit.); 
example J - not confirmed, Manhas v. Morrison, note 156; examples K and L - not 
confirmed, Crone v. Ron Zalko Fitness Affair, note 158; and example M - confirmed; 
Crawford v. Roset, note 160 
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APPENDIX “A” 

ANALYSIS OF CASELAW – 
BY CONDUCT AND CLAIMS 

TYPES OF CONDUCT FIRST PARTY CLAIMS THIRD PARTY CLAIMS 
DEFENCE AND INDEMNITY 

(Coverage for Third Party Claims) 

1. Mere Investigation – may estop defences – no estoppel – may estop defences 

2. Settlement Negotiations    

(a) Partial agreement or 
payment 

– will usually not estop defences 

– but may result in waiver 

– will usually not estop – see 1. Investigation and 4(c) 
Defending action 

(b) Offer made – no estoppel – no estoppel – see 1. Investigation and 4(c) 
Defending action 

(c) Assurance of payment – may estop defences – may estop defences – see 1. Investigation and 4(c) 
Defending action 

(d) Recommendation of offer 
or payment 

– may estop defences – may estop defences – see 1. Investigation and 4(c) 
Defending action 

(e) No assurances, etc. – no estoppel – no estoppel – see 1. Investigation and 4(c) 
Defending action 

3. Admission of Liability – no estoppel – no estoppel  – no estoppel 

4. Other Adjusting Acts or 
Omissions 

   

(a) Repair or repossession – will estop defences Not Applicable Not Applicable 

(b) Agreeing to arbitrate  – will estop defences Not Applicable Not Applicable 
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TYPES OF CONDUCT FIRST PARTY CLAIMS THIRD PARTY CLAIMS 
DEFENCE AND INDEMNITY 

(Coverage for Third Party Claims) 

(c) Defending action Not Applicable Not Applicable – will estop defences, unless: 

• non-waiver 

• reservation of rights 

• defended under 
Rules 15 or 22 

(d) Not exercising rights – may estop defences no cases no cases 

5. Underwriting Acts or 
Omissions 

   

(a) Not investigating  – may estop defences Not Applicable – may estop defences 

(b) Not cancelling upon 
discovery 

– may estop defences Not Applicable – may estop defences 

(c) Not cancelling for lack of 
payment 

– may estop defences Not Applicable – may estop defences 
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