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I. INTRODUCTION 

 Like other types of contracts, insurance policies are usually subject to various conditions, 
some of which are imposed by statute and others by the wording of the policy itself.  In order to 
maintain coverage in the event of a loss, insureds must comply with such conditions, for example, 
by notifying the insurer of a possible claim in a timely manner or providing accurate information 
with respect to proof of a loss. 

 If an insured fails to comply with any conditions, this is, of course, a breach of contract 
which, without more, would entitle the insurer to forfeit coverage under the policy.  However, in 
certain circumstances this could cause unfair hardship.  The policyholder may have neglected, 
through mere inadvertence, to comply with a condition of minor importance to the insurer.  The 
insurer might benefit unduly if it were permitted to completely avoid all of the obligations under its 
contract with the insured.  In order to prevent such an injustice, the governments of the common 
law Canadian provinces (i.e. all but Quebec) enacted legislation which provides a potential remedy 
for insureds, by giving courts a discretionary jurisdiction to relieve against forfeiture under 
insurance policies.  By exercising such discretion, our courts may order insurers to meet their 
obligations under contracts of insurance, despite the fact that the policyholder has breached a 
condition which would otherwise entitle the insurer to deny coverage. 

 The purpose of this paper is to provide an overview of the law regarding relief from 
forfeiture, as it has developed in Canada, and particularly British Columbia.  It will indicate how the 
relevant legislation has been interpreted, what the factors are which determine whether and when 
such relief is likely to be granted and how the law in this area continues to evolve. 

II. THE LEGISLATION - PART ONE: THE INSURANCE ACT 
 

Until very recently, most insurance lawyers in Canada would have thought that the only statutory 
provisions governing relief from forfeiture under insurance policies were found in the Insurance 
Acts of the various provinces.  Historically, the cases held that such Acts “occupied the field” of 
insurance law, such that the more broadly worded provisions of the (ex.) B.C. Law and 

Equity Act1 were not available to policyholders who had breached conditions of insurance contracts.  
However, in late 1994 no less an authority than the Supreme Court of Canada shattered illusions in 
that regard, in a case called Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co.2 

1  R.S.B.C. 1979, c. 224 
2  (1994) 115 D.L.R. (4th) 478 (S.C.C.) 
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 That decision could substantially change the law in this area, across Canada, and will be 
considered in detail, later in the paper.  However, our starting point is the virtually identical 
provisions for relief from forfeiture in the provincial Insurance Acts.  This will be the primary focus 
of the paper, particularly in terms of how such legislation has been interpreted, and the test as to 
whether and when such relief is likely to be granted. 

 We begin our analysis by considering the language of such Acts generally, in the common 
law provinces, and then specifically here in B.C. 

1. General - In All Common Law Provinces 

 The Insurance Acts of the common law provinces generally use the wording which follows.  
This will be referred to, from time to time, as the “Insurance Provision”, as opposed to the “General 
Provision” which appears, for example, in our Law and Equity Act.  The words of the Insurance 
Provision which have been the primary focus of judicial scrutiny, and will be considered in the 
following pages, have been emphasized: 

Where there has been imperfect compliance with a statutory condition as to 
the proof of loss to be given by the insured or other matter or thing required to 
be done or omitted by the insured with respect to the loss and a consequent 
forfeiture or avoidance of the insurance in whole or in part and the court 
considers it inequitable that the insurance should be forfeited or avoided on 
that ground, the court may relieve against the forfeiture or avoidance on such 
terms as it considers just.  (emphasis added) 

 Since this wording is virtually the same from province to province, case law from one 
jurisdiction will be relevant to all. 

2. B.C. Insurance Act 

 In British Columbia, section 12 of the Insurance Act,3 contains additional language, which is 
emphasized, as follows: 

Where there has been imperfect compliance with a statutory condition as to 
the proof of loss to be given by the insured or other matter or thing required to 
be done or omitted by the insured with respect to the loss and a consequent 
forfeiture or avoidance of the insurance in whole or in part, or where there has 
been a termination of the policy by a notice that was not received by the 
insured owing to his absence from the address to which the notice was 
addressed, and the court considers it inequitable that the insurance should be 
forfeited or avoided on that ground, the court may, on terms it deems just, 
relieve against the forfeiture or avoidance or, if the application for relief is 
made within 90 days of the date of the mailing of the notice of termination, 
against the termination.  (emphasis added) 

 The B.C. Act uses the same words as in other provinces, but incorporates additional 
language which stipulates a further circumstance in which relief from forfeiture may be granted, 
namely, where the insured does not receive adequate notice of termination of the insurance policy. 

3  R.S.B.C. 1979, c. 200 
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III. INTERPRETING THE INSURANCE ACTS 

 Canadian courts have had to resolve a number of difficult issues when interpreting section 
12 of the B.C. Insurance Act, and its equivalents in other provinces (i.e. the Insurance Provision).  
Such issues are those arising out of those terms of the Insurance Provision which were emphasized 
above.  Specifically, the courts have had to interpret the terms “statutory condition”, “imperfect 
compliance”, “with respect to the loss” and “inequitable”. 

Types of Breaches of Statutory Conditions 

 Before considering the judicial interpretations which have been given to such words and 
phrases, it is necessary to identify some of the breaches of “statutory conditions” in respect of 
which the courts have historically been asked to relieve policyholders from forfeiture.  The 
circumstances in which relief is most commonly granted is where the insured fails to notify the 
insurer of a possible claim in a timely fashion.  Some policies specify an exact period for doing so, 
while others simply provide that notice must be given “promptly” or “as soon as reasonably 
possible”.  Other common breaches include failing to provide complete or accurate information in 
the proof of loss, failing to bring an action on the policy within a specified period, and failing to 
make premium payments or maintain required licenses or registrations. 

General Principles of Interpretation 

 To begin with, and since the availability of relief from forfeiture is in the nature of remedial 
legislation, the courts have held that the Insurance Provision is to be given a fair, large and liberal 
interpretation (see, for example, Minto Construction Ltd. v. Gerling Global General Insurance Co.4).  
This approach has been affirmed by the Supreme Court of Canada in Elance Steel Fabricating Co. v. 
Falk Bros. Industries Ltd.5  McLachlin, J., speaking for the Court, also pointed out that this approach 
is usually mandated by the Interpretation Act in the relevant province (of Saskatchewan in that 
case). 

 Section 8 of the British Columbia Interpretation Act,6 for example, states: 

Every enactment shall be construed as being remedial and shall be given such 
fair, large and liberal construction and interpretation as best ensures the 
attainment of its objects. 

 The courts must seek to strike a balance between the respective and conflicting rights and 
obligations of the insured and the insurer.  This process was well-described by MacKinnon, J., of the 
Ontario Court of Appeal in Canadian Equipment Sales & Service Co. v. Continental Insurance Co.,7 as 
follows:8 

Section 103 [the Ontario equivalent of the B.C. Insurance Act, s. 12] is an 
ameliorating clause.  It is not to be used to allow contracts entered into in good 

4  (1978) 19 O.R. (2d) 617 at p. 620, 86 D.L.R. (3d) 147, [1978] I.L.R. 1-989 (Ont. C.A.) 
5  (1989) 39 C.C.L.I. 162 (S.C.C.) 
6  R.S.B.C. 1979, c. 206 
7  (1975) 9 O.R. (2d) 7, 59 D.L.R. (3d) 333, pp. 342-3, [1975] I.L.R. 1-680 
8  p. 9, O.R. 
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faith to be broken with a careless disregard for the rights of the insurer, so as 
to cause actual or potential injury to the insurer’s position.  On the other hand 
it should not be so encrusted with authorities as to become a circumscribed 
rule of law rather than a principle of equity to be exercised with judicial 
discretion. 

 As the jurisprudence reveals, there seems little danger of any of the principles governing 
relief from forfeiture cases becoming “circumscribed rules of law”.  Indeed, the decisions tend to 
produce opposing results, in the absence of meaningful differences between the facts in dispute. 

 The following is a summary and analysis of the often inconsistent and contradictory case 
law regarding the emphasized terms of the Insurance Provision. 

1. Breaches of “Statutory Conditions” 

 From an insurer’s perspective, one of the principal victims of the “fair, large and liberal” 
approach has been the seeming limitation that courts should only relieve from forfeiture with 
respect to “imperfect compliance with a statutory [e.g. not contractual] condition … with respect to 
the loss”.  However, on a closer examination of the Insurance Provision, it is subject to at least two 
possible interpretations.  One of these would limit its application to breaches of statutory 
conditions only, but the other would extend to both statutory and contractual conditions. 

To borrow a little from the analysis of McLachlin, J. in Elance Steel Fabricating Co. v. Falk Bros. 
Industries Ltd., supra, the first interpretation (with the benefit of some added punctuation and 
numbering) would be as follows: 

Where there has been imperfect compliance with a statutory condition as to 
either: 
(1) the proof of loss to be given by the insured; or 
(2) any other matter or thing required to be done or omitted by the 
insured with respect to the loss, 
… the court may relieve against the forfeiture …  (emphasis added) 

 Interpreted in this manner, the provision would only apply to statutory breaches. 

 However, the provision can also be given the following alternate interpretation: 

Where there has been imperfect compliance with:  
(1) a statutory condition as to the proof of loss to be given by the insured; 
or 
(2) any other matter or thing required to be done or omitted by the 
insured with respect to the loss, 
… the court may relieve against the forfeiture …  (emphasis added) 

 Being dutifully fair, large and liberal in their approach, the courts have consistently applied 
the second interpretation to the Insurance Provision.9  This was recently affirmed by the Supreme 
Court of Canada, in Elance v. Falk where McLachlin, J., stated:10 

9  see, for example, Minto Construction, supra, note 3 
10  p. 166 D.L.R. 
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In summary, the rules of statutory construction and precedent favour 
interpreting s. 109 [of the Saskatchewan Insurance Act] as extending to non-
statutory terms of insurance policies.  There is no reason to depart from the 
interpretation of such clauses which has been uniformly adopted across the 
country.  I conclude that s. 109 should be read as empowering the Court to 
grant relief from forfeiture for breaches of terms of insurance contracts other 
than statutory conditions. 

 As a result, such provisions apply to contractual, as well as statutory conditions of insurance 
policies.  Moreover, this is not the only bad news for insurers. 

2. “Imperfect Compliance” With Conditions 

 The Insurance Provision also limits relief from forfeiture to situations where there has been 
“imperfect compliance” with the conditions of an insurance policy.  The use of the word 
“imperfect” has given rise to judicial pronouncements on a number of questions, and produced 
substantial uncertainty in the law.  Such decisions have addressed whether there is any difference 
between imperfect compliance and non-compliance, on the one hand, and inadvertent and 
deliberate lack of compliance, on the other.  They have also considered whether lateness 
constitutes imperfect compliance or non-compliance. 

a. “Imperfect” Compliance vs. Non-Compliance 

 The meaning of “imperfect” compliance may be best clarified by some examples of what it 
is not, namely, complete non-compliance.  Two cases illustrate this general rule which, as we will 
see, is itself often broken. 

 In Bayers Road Bowlerama Ltd. v. Phoenix Assurance Co. of Canada,11 compliance was held 
to be “imperfect” where the insured had substantially met the requirements for delivering a proof 
of loss, but had omitted to include certain information when completing the form.  Specifically, the 
proof did not clearly claim the replacement cost of the policyholder’s goods.  However, the Court 
held that relief from forfeiture was available because this was not a case of total non-compliance.  
The insured had attempted to fully comply with the condition requiring a proof of loss, although he 
had not done so “perfectly”. 

 By contrast, in Swarts v. I.C.B.C.12 the policyholder had made no effort whatsoever to 
complete and deliver a proof of loss.  This was held to be non-compliance as opposed to imperfect 
compliance, from which relief from forfeiture was not available. 

 However, the answers are seldom this clear cut, and the general rule as applied in these 
cases often seems to be over-looked, or completely disregarded. 

b. Inadvertent vs. Deliberate Lack of Compliance 

 Many judges have clearly stated that the Insurance Provision does not permit them to 
distinguish between inadvertent non-compliance and deliberate lack of compliance with respect to 

11  (1986) 20 C.C.L.I. 195 (N.S.S.C.) 
12  (1988) 31 C.C.L.I. 239 (B.C. Co. Ct.) 
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the requirements that must be met under an insurance policy following a loss.  For example, 
in Chamberlin v. Saskatchewan Government Insurance,13 the insured had failed, through simple 
inadvertence, to renew his vehicle registration when it expired on November 30, 1993.  The 
following day he was involved in an accident.  The court held that it could not relieve from 
forfeiture because the failure to renew the registration constituted total non-compliance, and not 
merely “imperfect compliance”. 

Similarly, in Jenner v. Occidental Life Insurance Co.,14 the plaintiff’s failure to make a premium 
payment on a life insurance policy was also considered non-compliance, such that relief was denied, 
inter alia, on this ground. 

 It is submitted that such cases correctly state the law.  No matter how “fair, large and 
liberal” an approach is taken to interpreting section 12 of the B.C. Insurance Act and its equivalents, 
there is just no room for a distinction between inadvertent non-compliance and deliberate 
non-compliance.  The language of the statute provides that relief from forfeiture is only available 
where there has been “imperfect” compliance; non-compliance simply does not qualify. 

 However, other courts have effectively used the distinction between wilful refusal and 
simple inadvertence to comply with post-loss requirements, to determine what is and is not 
“imperfect” compliance.  Some further examples will assist. 

 In I&B Holding Co. v. I.C.B.C.,15 the insured totally failed to complete and deliver a sworn 
proof of loss, as required.  However, the Court proceeded to grant relief, stating that:16 

... even where, as here, no proof of loss by way of statutory declaration was 
provided, the Court still has power to act under s. 34 [of the Insurance 
Corporation Act,17 which contains an identical provision to that in the B.C. 
Insurance Act]. 

 The Court reasoned that, since the policyholder had provided informal written notice of the 
claim, this was partial or imperfect compliance with the requirement to provide a sworn proof of 
loss.  This seems more than a little disingenuous.  However, the decision can be explained by the 
fact that the failure to provide the sworn statement appeared to have been inadvertent.  This case 
may therefore be contrasted with Swarts v. I.C.B.C., supra, in which relief was denied on the basis 
that a failure to provide a sworn proof of loss constituted complete non-compliance. 

 What distinguishes I&B Holding Co. v. I.C.B.C., supra, is that the insured in Swarts refused to 
swear his proof of loss, in the face of several specific requests by the insurer.  By contrast, in I&B 
Holdings, there were no such requests and, at least in that sense, there was no deliberate or wilful 
refusal by the insured.  Of course, the Court in that case did not expressly hold that inadvertence 
was an excuse for complete non-compliance.  Rather, it cloaked the failure to provide the sworn 
proof of loss with the mantle of imperfect compliance. 

13  (1994) I.L.R. 1-3103 (Sask. Q.B.) 
14  (1981) 34 B.C.L.R. 140 (B.C.S.C.) 
15  (1985) 14 C.C.L.I. 23 (B.C. Co. Ct.) 
16  supra, at p. 26 
17  R.S.B.C., c. 201 
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In the subsequent case of N&H Contracting Ltd. v. Gordon,18 the Court achieved the same result as 
in I&B Holdings, but by a much more direct route, stating:19 

I acknowledge the submission of counsel for Royal that what has occurred here 
is not imperfect compliance, but rather non-compliance [Robinson, J. then 
went on to distinguish a case which had denied relief on this ground, indicating 
as follows:] 

That case, however, ... was a continuing demand by the defendant insurer for 
the proof of loss and the conduct of the plaintiff was at least tinged with fraud, 
so as to deny it any equitable consideration. 

 It is noteworthy that the insured in N&H Contracting Ltd. v. Gordon, supra, was not a 
terribly sympathetic individual.  Just as the policyholder in Swarts, he had refused to provide a 
sworn proof of loss, in the face of a direct request to do so.  Moreover, the insurer asserted that the 
policyholder had exaggerated the value of his claim.  The reason for his refusal, however, was that 
he did not feel that the amount of his claim could be properly estimated at the time the proof was 
being requested.  As such, the Court was able to conclude that any non-compliance was not 
deliberate, but merely “rationalized” or “with a reason”. 

 However, if the insured’s failure to comply can be successfully characterized as deliberate, 
rather than inadvertent, some courts will refuse to grant relief from the forfeiture, even if the 
non-compliance is merely imperfect compliance.  A good example is Provident Assurance Co. v. 
Adamson,20 where the policyholder repeatedly lied to and obstructed his insurers, in their efforts to 
obtain information about the motor vehicle accident in which he had been involved.  The Supreme 
Court stated: 

Here there was a deliberate failure on the part of the respondent to comply 
with the statutory conditions requiring him to give promptly all available 
particulars of the accident and to co-operate in the defence of the action.  The 
learned trial judge exercised his discretion in declining to relieve against the 
forfeiture, and under all the circumstances of the case he was amply justified, 
in my view, in so doing, even if the conduct of the respondent could fairly be 
said to be merely “imperfect compliance” with the statutory conditions … 

 In light of these divergent authorities, it is difficult to predict whether relief from forfeiture 
will be granted, even if the insured’s conduct can be characterized as inadvertent.  It is arguable 
that the outcome in these cases are a result of whether “the court considers it inequitable that the 
insurance should be forfeited or avoided …” (which will be considered below).  Suffice it to say that 
courts are more likely to give the policyholder some latitude where the lack of compliance was 
inadvertent, rather than deliberate or wilful. 

18  (1990) 46 C.C.L.I. 94 (B.C.S.C.) 
19  supra at p. 104 
20  [1938] S.C.R. 482 (S.C.C.) 
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c. Does Lateness Constitute “Imperfect” Compliance or Non-Compliance? 

 If the insured gives notice of a claim, or sues on the policy after the prescribed period for 
doing so, does this constitute imperfect compliance or non-compliance?  The case law on this point 
is inconsistent. 

 With respect to late notice, there was, until the decision of the Supreme Court of Canada 
in Elance v. Falk, authority to support either position.  However, that case has provided a fairly 
definitive answer to this question.  In Elance, the insured did not notify the insurer of a claim which 
had been made against it until almost a month after the 120 period in the policy had expired.  Each 
of the Saskatchewan Court of Appeal and the Supreme Court discussed the conflicting lines of 
authority, and both held that the late notice was merely imperfect compliance, such that relief 
could be granted. 

 As for missed limitation periods, the law is more favourable to insurers, although it is still 
not entirely clear.  In Elance, McLachlin, J., did consider (and distinguish) a line of cases which dealt 
with insureds who had failed to bring an action within the time period stated in the insurance policy 
or the statutory conditions.  Those cases held that, absent a waiver or estoppel (which doctrines are 
analyzed in detail in a previous C.L.E. paper by one of the authors21) by the insurer, relief from 
forfeiture was not available if a limitation period had been missed.  The Court stated, in obiter, that 
regardless of whether the limitation was imposed by statute, or the words of the policy, it did not 
bar a right under the insurance contract, but only a remedy.  Specifically, missing a limitation did 
not forfeit any rights under the policy, but merely barred the remedy of suing the insurer.  Thus, 
since there was no forfeiture, there was nothing to relieve the insured from. 

 Such reasoning is certainly consistent with the approach generally taken by the courts in 
cases involving limitation periods, as opposed to notice cases.  For example, in National Juice Co. v. 
Dominion Insurance Co.,22 the insured failed to bring an action within 14 months of the date of the 
loss as required by the terms of the policy.  The court held that the jurisdiction conferred by the 
Ontario Insurance Act was not broad enough to grant relief in this situation.  A similar result was 
achieved in Rain & Hail Insurance Co. v. Armstrong,23 which cited the Elance case for this 
proposition. 

 However, there are usually exceptions to every rule.  For example, in Lowry v. Eaton/Bay 
Insurance Co.,24 the Court found that the insurer had conducted itself in a “devious and 
reprehensible” manner, by failing to answer phone calls promptly and rejecting proofs of loss on 
“technical” grounds.  Although it is not entirely clear from the judgment whether Moshansky, J. was 
applying the Insurance Provision, or the doctrine of estoppel, he did not hesitate in ruling that the 
insurer could not rely upon on the missed limitation period to deny coverage under its policy. 

21  Neo J. Tuytel, “When a Denial is Not a Denial: Waiver and Estoppel of Defences and Confirmation of Causes of Action Under 
Insurance Policies”, Litigation: Critical Issues, October, 1994. 

22  (1977) 18 O.R. (2d) 10, 81 D.L.R. (3d) 606, [1978] I.L.R. 1-935 (Ont. C.A.) 
23  (1993) 8 W.W.R. 159 (Man. Q.B.) 
24  (1985) 17 C.C.L.I. 294 (Alta. Q.B.) 
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 Also, in C.I.B.C. v. Nickolievich,25 the insured had not yet received a copy of his insurance 
policy at the time that he suffered the loss.  In that case, the Court relieved the insured from the 
expiry of a limitation period, since he could not be said to have agreed to the limitation period, 
never having seen the contract. 

 As a result, lateness will generally constitute imperfect compliance, in the context of giving 
notice of a claim, but non-compliance, in the context of a missed limitation period.  Exceptions to 
the latter rule may arise, in circumstances where the insurer has contributed to the policyholder’s 
delay. 

3. Imperfect Compliance “With Respect to the Loss” 

 Moving on, to the next emphasized words of the Insurance Provision, section 12 of the B.C. 
Insurance Act and its equivalents also limit relief from forfeiture to situations “where there has 
been imperfect compliance … with respect to the loss …”.  This phrase clearly suggests that a failure 
to comply with conditions which precede a loss are not subject to the court’s discretion.  Unlike 
other interpretation issues discussed in the paper, the case law on this point is straightforward, and 
clearly favourable to insurers.  The only exception in B.C. is found in the additional language of 
section 12 of our Insurance Act, quoted near the beginning of this paper. 

 One of the earlier examples of this rule is found in Stenhouse v. General Casualty Insurance 
Co.26  In that case, the Court held that it could not relieve against forfeiture where the insured had 
breached his automobile insurance policy by transferring a property interest in the car to his wife.  
The Court stated that,27 

that section [the Alberta equivalent of s. 12 in B.C.] is clearly applicable only to 
matters or things to be done or omitted by the insured after the maturity of 
the contract and can have no application to the breach of condition in question 
here which occurred before the accident. 

A similar, but more recent example is Prentice v. Co-operators General Insurance Co.,28 in which the 
insured was involved in a motor vehicle accident while driving with a suspended license.  In that 
case, the Court stated:29 

I am of the view that s.106 of the Insurance Act [of Ontario] is of no avail to the 
plaintiff.  The breach of the statutory condition was antecedent to the loss and 
the section clearly refers to breaches that occur after the loss.  ...[I]t seems 
clear enough that so far as relief from forfeiture for breach of a statutory 
condition is concerned it would seem to be available only... where he has 
imperfectly complied with some other matter or thing required to be done or 
omitted by him with respect to the loss. 

I have read many cases dealing with claims for relief under s. 106 and its 
equivalent in other provinces.  They all deal with situations where imperfect 

25  [1977] 5 W.W.R. 397, 77 D.L.R. (3d) 637, [1978] I.L.R. 1-931 (Man. C.A.) 
26  [1934] 3 W.W.R. 564, [1935] 1 D.L.R. 193, [1935] 2 I.L.R. 36 (Alta. C.A.) 
27  supra, p. 200, D.L.R. 
28  (1984) 4 C.C.L.I. 237 (Ont. Dist. Ct.), aff’d [1986] I.L.R. 1-2022 (Ont. C.A.) 
29  p. 245, I.L.R. 
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compliance has occurred after the loss.  I could not find a case where a Court 
had granted relief with respect to imperfect compliance that occurred before 
the loss.  It goes without saying that there is no case relieving against total 
non-compliance as in the case of Mr. Prentice. 

 Other and similar examples of relief under the Insurance Provision being denied on this 
ground include Bonne v. Irvine30 (failure to renew a driver’s license and pay a fine before the 
accident, but, as noted below, relief was granted under the General Provision), Castelane v. 
M.P.I.C.31 (insured driving with suspended license), and  Chamberlin v. Saskatchewan Government 
Insurance Office, supra (failure to renew vehicle registration). 

 Another group of cases in this category are those in which insurers have denied claims for 
failure to pay premiums.  One example is Manufacturer’s Life Insurance Co. v. Ellis,32 which involved 
a life insurance policy.  There, the Court simply stated “I do not think the words of s. 12 of the 
Insurance Act can be strained to include a failure to pay premiums.”33  Another example is Jenner v. 
Occidental Life Insurance Co., supra (also a life insurance case). 

 As noted above, the only exception to this rule is here in B.C., as a result of the following 
emphasized words in section 12, which are not found in the Insurance Provision of other provinces: 

Where there has been … a termination of the policy by a notice that was not 
received by the insured owing to his absence from the address to which the 
notice was addressed, and the court considers it inequitable that the insurance 
should be forfeited or avoided on that ground, the court may, on terms it 
deems just, relieve against the forfeiture or avoidance or, if the application for 
relief is made within 90 days of the date of the mailing of the notice of 
termination, against the termination.  (emphasis added) 

 This exception is, however, very narrowly circumscribed.  Moreover, relief was not granted 
in the only reported case which has considered it.  In Manufacturer’s Life Insurance Co. v. Ellis, 
supra, the insured’s policy was cancelled for failure to pay premiums, but the insurer had not given 
notice of cancellation, since it was done automatically.  The Court construed the above words 
strictly, and held that relief from forfeiture was not available. 

4. When Forfeiture Would be “Inequitable” 

 The final limiting phrase of the Insurance Provision to be considered is that which provides 
for relief where it would be “inequitable that the insurance should be forfeited or avoided”.  It is 
submitted that “inequitable” is the single most important word in the Insurance Provision, and the 
key to whether, on the facts of any given case, relief will be granted. 

 This is illustrated in the following (and oft-cited) passage from the reasons in Canadian 
Equipment Sales & Service Co. v. Continental Insurance Co., supra:34 

30  (1984) 9 C.C.L.I. 220 (Man. C.A.) 
31  (1987) 29 C.C.L.I. 92 (Man. C.A.) 
32  (1988) 23 C.C.L.I. 28 (B.C.C.A.) 
33  supra at. p. 35 
34  supra, note 35 at p. 17, O.R. 
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I have reviewed dozens of cases and it has become clear that recourse to s. 103 
and its counterpart in other jurisdictions with relation to other kinds of 
insurance, has always depended on the particular facts of the case, and on 
whether there was clearly some actual proven prejudice to the insurer, or 
potential prejudice which could not be quantified after the event.  In addition, 
regard was had to the conduct of the insured, whether he had, for example, 
deliberately misled or lied to the insurer.  (emphasis added) 

 What is or is not inequitable, therefore, involves two elements, namely, prejudice to the 
insurer and the conduct of the insured.  Both of these issues will now be considered (in reverse 
order), as well as questions relating to “actual proven prejudice”, as opposed to “potential 
prejudice”, and who has the burden of proving the same. 

a. Conduct of the Insured 

 The courts engage in a balancing process when determining whether it would be inequitable 
to forfeit the policy.  That being the case, ‘misconduct’ by an insured may (or may not) be a 
sufficient basis for returning to grant relief from forfeiture absent prejudice to the insurer.  It will 
also be seen that the materiality of the impugned conduct can be critical to the decision of a judge 
hearing this type of case, as can the distinction between deliberate and inadvertent failures to 
comply, which was discussed above. 

We begin this aspect of our analysis by considering three cases in which prejudice to the insurer did 
not figure prominently, namely, Allen v. M.P.I.C.,35 Borden v. Co-operators General Insurance Co.,36 
and Weatherbie v. Home Insurance Co.37 

 In Allen v. M.P.I.C., supra, the insured had lied when she renewed her automobile 
insurance, by claiming that she was still a resident of Manitoba when, in fact, she had moved to 
Florida.  On the grounds of this deception alone, and without going on to consider whether there 
was any prejudice to the insured, the Court denied relief, stating:38 

This is not a case of error through inattention or inadvertence. In my view, the 
false declaration was made knowingly and deliberately with an intent to 
conceal a material fact.  Under the circumstances, the Court should not assist a 
plaintiff in perpetrating a dishonest scheme. 

 In Borden v. Co-operators General Insurance Co., supra, the insured had been drinking prior 
to being in a car accident and lied to the adjuster and said that his friend was driving his vehicle 
when the accident occurred.  The Court, similarly, refused to relieve the insured from forfeiture on 
the basis that he had wilfully misstated an important fact. 

 In Weatherbie v. Home Insurance Co., supra, there were both issues as to whether the 
policy was in force and late notice of a claim.  On the first issue, the insured completely fabricated a 
story about having sent the insurer a premium payment.  The Court nevertheless ruled that, for 
other reasons, a contract of insurance was in place as of the date of the accident in question.  

35  (1989) 39 C.C.L.I. 74 (Man. Q.B.) 
36  (1984) 5 C.C.L.I. 193 (N.S.S.C.) 
37  (1990) 2 C.C.L.I. (2d) 120 (P.E.I. C.A.) 
38  at p. 79 
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However, the Court ruled against the insured on the second issue, by declining to grant relief with 
respect to the late notice, stating as follows:39 

It is true that the insurer was not prejudiced in any way by the lack of notice, 
but if the insured is seeking an equitable remedy, then he must come to the 
court with “clean hands”. 

 This last ruling is particularly significant because the insured’s story about the premium was 
clearly immaterial to the late notice.  Nevertheless, the judge considered that the time-honoured 
doctrine of ‘clean hands’ was a sufficient basis for him refusing to exercise his discretion to relieve 
against forfeiture. 

 However, other courts have been much more sympathetic to policyholders, and taken into 
consideration the absence of prejudice to the insurer, the materiality of the insured’s conduct and 
whether the failure to comply was deliberate or inadvertent.  This is demonstrated by the next four 
cases. 

 For example, in Coombs v. Royal Insurance Co.,40 the insured lied to the adjuster about how 
much alcohol he had consumed before he was involved in a motor vehicle accident.  In its reasons, 
the Court stated as follows:41 

The defendant says it [i.e. the lie] was a wilful misstatement by the plaintiff 
which affects the plaintiff’s ability to come to the Court “with clean hands” in 
seeking relief from forfeiture.  While I do not find that the misstatement was 
wilful in the sense of having been done with a bad purpose it does constitute a 
misrepresentation or a concealment which must be taken into account in 
assessing prejudice to the defendant. 

 Having said that, the Court granted relief to the insured on the basis that there had been no 
prejudice to the insurer. 

 In Fuson v. I.C.B.C.,42 the insured gave the adjuster a statement which falsely described how 
an automobile accident had happened.  His version of the events was subsequently disproved at 
trial by the evidence of an accident reconstruction expert.  However, the British Columbia Supreme 
Court found that the insurer had not suffered any prejudice and granted the policyholder relief 
from forfeiture.  In doing so, the Court drew a distinction between attempts to defraud insurers and 
lies which were immaterial.  The Court then held that the lie in the insured’s statement was not 
material, because his entitlement to insurance coverage did not turn on how the accident had 
occurred. 

 This decision is in marked contrast to that in Weatherbie v. Home Insurance, (discussed 
above) which must be considered as one of the ‘high watermark’ cases in favour of insurers.  
Another decision, which is much easier to reconcile with the Weatherbie case, is Canadian Surety 
Co. v. Siciliano.43 

39  at p. 126 
40  (1985) 14 C.C.L.I. 270 (Ont. Dist. Ct.) 
41  supra at p. 275 
42  (1993) 20 C.C.L.I. (2d) 71 (B.C.S.C.) 
43  (1983) 3 C.C.L.I. 181 (Ont. H.C.) 

{FLG-00101376;1} 14 
 

                                                           



 In the latter case, the insured, whose vehicle had been destroyed by fire, misrepresented 
certain components of his vehicle as being “new”, when they were actually slightly used when they 
had been installed in his restored Corvette.  The Court indicated that this was not an actual breach 
under the policy, as being a wilfully false statement, because the insured quite understandably 
referred to these components as new, even though they were slightly used.  Since he had not said 
what he did as part of an effort to extract more money for the car than it was worth, such 
misstatement was not sufficient reason to deny him relief from forfeiture. 

 The facts in Hopkins v. Pitts Insurance Co.44 were comparable to those in Canadian Surety 
Co. v. Siciliano, supra.  In that case, the insured, without any excuse, failed to provide a proof of loss 
until approximately one year after the fire which gave rise to the claim under his policy.  The Court 
explained why it was nevertheless prepared to provide relief, in the following words:45 

Here, however, the insurer obviously had early notice and its own estimator on 
the scene within a month of the fire and was able to make full investigation of 
the fire and to obtain its own information as to the value of the loss.  
Notwithstanding the fact that I find the delay in filing proof of loss 
unacceptable, I am nevertheless of the opinion that in all of the circumstances 
it would be inequitable to dismiss this action. 

 Here, the insured’s failure to comply could be characterized as inadvertent.  Moreover, 
there was no prejudice to the insurer, which leads us directly into the next question. 

b. Prejudice to the Insurer 

 An insurer’s last and (one would presume) best answer to a claim for relief is that it has 
suffered prejudice as a consequence of the policyholder’s non-compliance.  Such prejudice can 
arise, for example, where the insurer has been hindered in its ability to interview witnesses, or 
otherwise gather material evidence, due to the insured’s delay in giving notice of a claim.  In such 
circumstances, the insurer’s ability to defend proceedings against the insured may be impaired, in 
which case it could be inequitable to grant relief from forfeiture.  However, it is fair to say that in 
most decisions which reach this stage of the court’s analysis, without other findings being made 
which would favour a refusal, the insured is usually granted relief.  Findings of prejudice to the 
insurer are usually made in connection with findings, for example, of non-compliance or deliberate 
lack of compliance, as opposed to merely imperfect or inadvertent compliance with conditions.  In 
the result, prejudice, in and of itself, is seldom considered a sufficient basis for refusing to grant 
relief. 

 All of this is illustrated by four cases, two of which (namely, Gulf Plastics Ltd. v. Cornhill 
Insurance Co.,46 and Dashchuk Lumber Ltd. v. Proman Projects Ltd.47) involved prejudice solus, and 
the other two of which (namely, Borden v. Co-Operators, and Rayko v. I.C.B.C.48) also involved wilful 
conduct by the policyholder. 

44  (1986) 20 C.C.L.I. 348 (Ont. H.C.) 
45  supra, note 41 at p. 353 
46  (1991) 3 C.C.L.I. (2d) 203 (B.C.C.A.) 
47  (1987) 27 C.C.L.I. 12 (Sask. C.A.) 
48  (1986) 21 C.C.L.I. 196 (B.C.S.C.) 
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 Gulf Plastics Ltd. v. Cornhill Insurance Co., supra, involved a products liability claim.  The 
insured had breached the notice provisions of its policy by failing to report to the insurer until 
15 months after it became aware of a possible claim.  The Court found that the insured’s delay in 
reporting was understandable because it did not initially appear that the claim would be of any 
magnitude and, in any event, it seemed likely that any liability could be shifted to a third party 
which had supplied some of the raw materials.  The insurer maintained that its investigation had 
been prejudiced, but the Court held that it “did not lose a realistic opportunity to do anything that it 
might otherwise have done”49 as a result of the delay. 

 Similarly, in Dashchuk Lumber Ltd. v. Proman Projects Ltd., supra, the policyholder sent the 
insurer notice of a claim by regular, instead of registered, mail and did so about 19 days late.  Again, 
the Court was able to find that the insured’s conduct was not wilful, and that his breaches had 
caused no real prejudice to the insurer, such that relief from forfeiture was granted. 

 The facts in the Borden case are to be contrasted with those in Gulf Plastics and Dashchuk 
Lumber.  Borden is the case (discussed above), in which the insured had lied about who was driving 
his vehicle at the time of the accident.  The Court based its denial of relief on the insured’s conduct, 
but also noted that the insurer had suffered prejudice as a result of such conduct.  This was 
because, in defending the claim by the injured third party, the insurer would have to rely on 
credible evidence of the insured to make out a defence that the accident was the fault of the other 
driver.  However, the insured’s credibility was severely compromised by the policyholder’s deceit, 
such that its ability to defend the action was prejudiced. 

 In Rayko v. I.C.B.C., supra, the Court similarly found both inexcusable conduct on the part of 
the insured, as well as resulting prejudice to the insurer.  This case involved a claim under a 
homeowner’s policy, where the insured failed to report the theft until approximately six months 
later.  The Court found both that there was no valid reason for the insured’s delay, and that the 
insurer had been prejudiced by the resulting “inability to trace the goods and the culprits at the 
most auspicious moment”.50 

c. “Actual Proven” Prejudice vs. “Potential” Prejudice 

 Finally, there is the issue of proving prejudice where the policyholder is seeking relief from 
forfeiture?  This actually involves two issues, which we will consider in reverse order.  First, who has 
the onus of proving prejudice?  Second, what is the burden of proof?  Specifically, is it sufficient to 
establish that the insurer has potentially suffered prejudice (but which cannot be quantified), or is it 
necessary to establish (i.e. prove and quantify) “actual” prejudice? 

 With respect to the latter issue, this is one area in which Canadian courts have given 
insurers broader latitude than in the American jurisprudence.  In the United States, there is 
frequent reference in the cases to what is described as the “notice/prejudice” rule in the context of 
reporting claims.  In this country, by contrast, relief may be denied on the basis of merely potential 
prejudice.  Authority for this proposition is found in two of the cases noted above. 

49  supra, note 44 at p. 155 
50  supra, note 5 at p. 201 
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 The key case is Canadian Equipment v. Continental Insurance, and particularly the 
“oft-cited” passage quoted above.  MacKinnon, J.A., surveyed both the American and Canadian 
caselaw and stated:  “[I]t would be impossible, for example, in many hypothetical situations, for the 
insured to prove that there was ‘no possibility of prejudice’.”51  He then continued with the passage 
previously quoted (at pp. 10-11 above). 

 Such reasoning has been followed in other cases, such as Coombs v. Royal Insurance, supra.  
This is the case where the policyholder lied to the insurer about the amount of alcohol he had 
consumed before a motor vehicle accident. 

d. Who Has the Onus of Proving Prejudice? 

 There is conflicting authority as to whether it is the insurer or the policyholder that must 
prove the possibility or lack of prejudice, respectively.  This is an area in which it may be argued that 
the law even differs from province to province. 

 In the Coombs case, the Ontario District Court made the following comments (which have 
been followed by at least one other Ontario Court52):53 

As I understood the statement of MacKinnon, J.A. in the Cdn. Equipment Sales 
case the onus is on the insurer to at least make out a prima facie case of 
prejudice, actual or potential.  (emphasis added) 

 However, most of the caselaw (at least in Western Canada) provides that the burden of 
proof, both generally, and specifically on the issue of prejudice, rests with the policyholder.  This 
position is well summarized in the following passage from the Gulf Plastics case:54 

I was directed to United States authority that say the onus of showing prejudice 
rests on the insurer, but they do not deal with the words of the statute I have 
to interpret. In my opinion, the onus here lies on the plaintiff to show that 
forfeiture would be inequitable. To that extent it must satisfy the Court that 
there has been no prejudice to the insurer. 

 This reasoning was recently applied in Kelowna v. Royal Insurance Co.55 (in which relief was 
not granted, notwithstanding a 5 year reporting delay!).  Other cases standing for this proposition 
are Lukis v. M.P.I.C.,56 Richards v. Continental Casualty Co.57 and Sport Mart Discount Superstores 
Inc. v. Safeco Insurance Co.58 

 As a result, although insurers may derive some comfort from these cases, the law on onus 
of proof is far from settled.  Moreover, prudence dictates that evidence of prejudice should be led 
by insurers, as well as their insureds, regardless of who might actually have the onus. 

51  supra, note 5 at p. 17, O.R. 
52  Vallabh v. Kay (1986) 19 C.C.L.I. 163 (Ont. Dist.) 
53  supra at p. 275 
54  supra, note 44 at p. 155 
55  (1992) 9 C.C.L.I. (2d) 236 (B.C.S.C.) 
56  (1985) 15 C.C.L.I. 57 (Man. Q.B.) 
57  (1992) 14 C.C.L.I. (2d) 202 (Alta. Q.B.) 
58  (1992) 13 C.C.L.I. 163 (B.C.S.C.) 
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The Insurance Provision - General Rules 

 Although the outcome of any given case will be difficult to predict, the following general 
rules of interpretation under the Insurance Provision (and exceptions to the same) can be stated: 

1. Relief from forfeiture is available for breaches of both “statutory” and contractual 
conditions of an insurance policy; 

2. What some may consider as non-compliance may actually be considered as 
“imperfect” compliance: 

(a) the Courts will often relieve from inadvertent failures to comply; 

(b) the Courts are reluctant to relieve from deliberate lack of compliance (even 
if it can be characterized as “imperfect”) - the key here may be the lack of 
equities, or “clean hands”; 

(c) the Courts are ambivalent as to lateness: 

(i) delay in giving notice of a claim is almost invariably relieved from; 
but 

(ii) absent an estoppel, there will be no relief from a missed limitation 
period; 

3. Setting aside the narrow exception in section 12 of the B.C. Insurance Act, only 
forfeiture with respect to post-loss conduct will be relieved from (i.e. not failures to 
pay premiums, maintain licences or registrations, etc.); and 

4. The equities of relieving from forfeiture will be determined by balancing against one 
another: 

(a) the conduct of the insured - a wilful (as opposed to inadvertent) breach of 
conditions may, in and of itself, be grounds to deny relief; and 

(b) prejudice to the insurer which: 

(i) is usually insufficient by itself, but 

(ii) (two pieces of good news for insurers here) both: 
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A. the burden may be potential (and unquantifiable) and not 
necessarily actual (and provable); and 

B. the onus of such proof may be on the insured. 

IV. THE LEGISLATION - PART TWO: THE LAW AND EQUITY ACT 

 To further complicate matters, courts have recently begun to suggest that, contrary to 
earlier decisions, the relief from forfeiture provision of legislation such as B.C.’s Law and Equity Act 
may be applied in the insurance domain.  Since the provision in this Act and its counterparts is much 
broader than the Insurance Provision, its use would significantly increase the frequency and variety 
of circumstances in which relief may be granted by the courts.  Unfortunately, the limited 
comments on this issue from the Supreme Court of Canada in Saskatchewan River Bungalows Ltd. v. 
Maritime Life Assurance Co., supra, do not provide a great deal of guidance and this issue remains 
largely open. 

 As if the exceptions to the above general rules did not already cause Canadian insurers 
considerable indigestion, the Supreme Court, in Saskatchewan River Bungalows, has made the law 
in this area even less certain.  What the Court did is clearly state that the Insurance Acts do not 
“occupy the field” of relief from forfeiture under insurance policies.  Specifically, the more broadly 
worded provisions of the statutes variously titled as the Law and Equity Act (B.C.), the Judicature 
Act (Alberta), the Queen’s Bench Act (Manitoba and Saskatchewan) and the Courts of Justice Act 
(Ontario) also apply. 

 Section 21 of the B.C. Law and Equity Act, provides as follows (the key words have been 
emphasized): 

The court may relieve against all penalties and forfeitures, and in granting the 
relief impose any terms as to costs, expenses, damages, compensations and all 
other matters the court sees fit. 

This will be referred to as the General Provision, as opposed to the Insurance Provision in the 
Insurance Acts. 

 As can be readily appreciated, the Courts’ jurisdiction under the General Provision is not 
constrained by the limiting words such as “statutory condition”, “imperfect compliance”, “with 
respect to the loss” and “inequitable” which are found in the Insurance Provision.  In an effort to 
understand the potential ramifications of Saskatchewan River Bungalows, we will consider the 
previous jurisprudence, the decision of the Supreme Court and the use to which the General 
Provision may or may not be put, in terms of granting relief from forfeiture under insurance 
policies. 

1. The General Provision - An Historical Perspective 

 Historically, Canadian Courts have held that the General Provision has no application to 
contracts of insurance.  Often cited for this proposition was the turn of the century decision 
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in Johnston v. Dominion of Canada Guarantee & Accident Insurance Co.59  The reasons of the 
Ontario Court of Appeal indicate a clear concern that applying the General Provision would 
interfere unduly with freedom of contract (a concern which seems less strongly held today).  The 
Court had before it the breach of a statutory condition which had occurred before the loss in 
question, and stated as follows:60 

I am quite unaware of any ground, statutable or otherwise, for making a new 
contract between the parties by eliminating the condition in question, and 
giving relief upon the contract in question thus emasculated. To treat the 
condition as a forfeiture, which any Court can in its discretion ignore, would be 
to create a revolution in the law of contracts, especially contracts of insurance; 
and it would be an extraordinary thing that it should be left until this late day 
to discover that the Courts had such power. ... The legislature has gone to great 
pains to regulate contracts of insurance and to prevent unjust and 
unreasonable conditions being imposed ... We must look to such legislation for 
any relief, such as the respondents seek, from conditions such as that in 
question. It would, in my opinion, be legislation, not adjudication, to extend its 
provisions to analogous cases; and if it were not it would be difficult to find a 
case provided for in such legislation analogous to this so as to justify any such 
method of dealing with this case. It is impossible for me to think that the 57th 
section of the Judicature Act, RSO 1897, ch. 51 , applicable to such a case as 
this, to think that it gives to any Judge power to -- to use the words of a late 
eminent Master of the Rolls – ‘to run his pen through that part of the contract’. 

 This decision was universally applied in many subsequent cases, until about a decade ago 
(see, for example, Stenhouse v. Gen. Casualty Ins. Co.,61 Swan Hills Emporium & Lumber Co. v. Royal 
General Insurance Co.,62 Gallows v. Saskatchewan Government Insurance, Daschuk Lumber v. 
Proman Projects and Ram v. Saskatchewan Government Insurance Office.63) 

 It was in the Province of Manitoba, in 1984, when the tide began to turn.  As noted 
above, Bonne v. Irvine, supra, involved a policyholder whose driver’s licence had expired the day 
before he was involved in a motor vehicle accident.  He had failed to renew his licence and pay an 
outstanding fine of $26.00.  The Manitoba Court of Queen’s Bench and Court of Appeal both held 
that, although the Insurance Provision did not apply (because the breach took place before the loss 
occurred) the General Provision in the Queen’s Bench Act (which is identical to Section 21 of the 
B.C. Law and Equity Act) did. 

 The Court of Appeal stated as follows:64 

Relief against penalties and forfeitures is discretionary.  It seems to me that this 
is precisely the kind of situation where relief should be granted ... in this case 
the breaches of the insurance conditions were more technical than significant. 

59  (1909) 17 O.L.R. 462 (Ont. C.A.) 
60  supra at pp. 482-3 
61  [1934] 3 W.W.R. 564, 2 I.L.R. 36 [1935] 1 D.L.R. 193 (Alta. C.A.) 
62  [1977] 2 Alta. L.R. (2d) 1, 2 A.R. 63 [1977] I.L.R. 1-844 (C.A.) 
63  (1989) 40 C.C.L.I. 152 (Sask. Q.B.) 
64  supra, note 28 at pp. 227-8 
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 The Bonne case was the first in a line of cases conflicting with Johnston v. Dominion of 
Canada Guarantee & Accident Insurance Co., supra, and those which followed it.  Then, in June of 
1994, came that of the Supreme Court in Saskatchewan River Bungalows. 

2. The Decision in Saskatchewan River Bungalows 

 By the time that this issue worked its way up to our highest Court, the law was clearly in a 
state of confusion.  Some Courts, in some provinces, had refused to apply the General Provision.  
Others had done so, and even the latter category of decisions were inconsistent.  Unfortunately, 
the Supreme Court did not seize the opportunity to clarify the law.  Two passages from the reasons 
of the unanimous Court crystallize the difficulties which remain to be faced by an insurers, insureds, 
their counsel and the Courts, in the years to come.  First, Major, J. clearly stated that the General 
Provision should apply to relief from forfeiture under insurance policies:65 

The Insurance Act does not “codify” the whole law of insurance; it merely 
imposes minimum standards on the industry.  The appellant’s argument that 
the “field” of equitable relief is occupied by the Insurance Act must therefore 
be rejected … 

The case of Johnston v. Dominion of Canada Guarantee and Accident Insurance 
Co.  [cite omitted] treated the insurance legislation at issue as a statutory code, 
and for this reason is no longer good law. 

Second, however, His Lordship expressly declined to answer one of the central questions which 
overruling the Johnston case obviously raises:66 

It is also unnecessary to determine whether relief from forfeiture can operate 
generally as a before-loss remedy in the insurance context. Clearly the holder 
of a term life policy has no vested right to benefits until the loss insured 
against -- death of the insured -- has occurred. However, a modern 
understanding of the doctrine of relief would likely expand the notion of 
forfeiture to include less tangible losses, such as the loss of an option to 
convert a term policy into one under which benefits would be certain, or the 
loss of one’s insurability. This question remains open. 

 What the Court did do was summarize the principals to be used in granting or refusing relief 
from forfeiture under the General Provision, as follows:67 

The power to grant relief against forfeiture is an equitable remedy and is 
purely discretionary.  The factors to be considered by the court in the exercise 
of its discretion are the conduct of the applicant, the gravity of the breaches 
and the disparity between the value of the property forfeited and the damage 
caused by the breach: Shiloh Spinners Ltd. v. Harding 

The Ontario High Court in Liscumb v. Provenzano relying on the Shiloh decision, 
summarized the governing principles as follows (per McKinlay J.): 

65  supra, note 1 at p. 488 
66  supra, note 1 at pp. 488-9 
67  supra, note 1 at p. 487 
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“I consider that the following are the appropriate questions to 
consider in determining whether there should be relief from forfeiture 
in this case:  first, was the conduct of the plaintiff reasonable in the 
circumstances; second, was the object of the right of forfeiture 
essentially to secure the payment of money, and third, was there a 
substantial disparity between the value of the property forfeited and 
the damage caused the vendor by the breach”.  (emphasis added 
throughout) 

 It is submitted that these are the principles which will guide the further development of the 
law in this area. 

3. What the Future May (or May Not) Hold 

 As is usually the case, we can best predict the future evolution of the law governing relief 
from forfeiture by reference to the general rules for interpreting the Insurance Provision, and the 
existing jurisprudence under the General Provision (including Saskatchewan River Bungalows itself).  
What, then, does this tell us about how the law may change and how it will likely stay the same? 

a. How the General Provision Has Been Used To Date 

 The cases to date under the General Provision indicate significant changes in the law with 
respect to the limitations regarding “imperfect compliance” and “with respect to the loss” in the 
Insurance Provision, with the most noteworthy changes concerning breaches before a loss occurs. 

 Notwithstanding the Supreme Court’s equivocation in Saskatchewan River Bungalows, the 
General Provision has already been used to grant relief with respect to pre-loss breaches such as 
failing to pay premiums (see Williams v. Paul Revere Life Insurance Co.,68 following the reasons of 
Harradance, J.A., in Saskatchewan River Bungalows (Ont. C.A.), as well as the Supreme Court 
decision which overruled the Johnston case and went on to deny relief under the General Provision, 
on the basis of the policyholder’s conduct - but see, contra, Yao v. Exide Canada Inc.,69 as well as 
failure to maintain a licence (see the Bonne case).  Doubtless the same reasoning would be applied 
to maintaining a vehicle registration (which was the breach from which relief was not granted, 
under the Insurance Provision, in the Chamberlin case). 

 All of the decisions noted immediately above also would suggest that relief may be more 
readily available for non-compliance, as well as merely imperfect compliance, under the General 
Provision.  Non-payment of premiums would certainly seem to fall into the former category, and 
the denial of relief in Saskatchewan River Bungalows (on the basis of the policyholder’s unexplained 
delay in paying the premium) would seem to hark back to the distinction between inadvertent and 
deliberate failure to comply under the Insurance Provision. 

 Specifically as to late notice of claims, as opposed to missing limitation periods, the authors’ 
best guess would be the same distinction between rights and remedies under the Insurance 
Provision (noted above), would also apply under the General Provision. 

68  (1992) 16 C.C.L.I. (2d) 201 (Ont. Gen. Div.) 
69  (1987) 22 C.C.L.I. 11544 Man. R. (2d) 287 (C.A.) 
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b. How the General Provision May Yet Be Used 

 As for the other limitations in the Insurance Provision, the ‘forecast’, it is submitted, should 
be for little change.  However, stranger things have happened. 

 First, and as we have already seen, even the Insurance Provision, for a considerable period, 
has been interpreted to extend relief from forfeiture to breaches of contractual, as well as statutory 
conditions.  There is no reason why the General Provision would be given any less broad of an 
interpretation. 

Second, the equities or clean hands of the parties remain front and centre.  Although the word 
“inequitable” obviously does not appear in the General Provision, it is central to those principles 
which guide its interpretation.  As indicated in the words of Major, S.C.J., in Saskatchewan River 
Bungalows, that the power to grant relief “is an equitable remedy”.  Moreover, the balancing of the 
policyholder’s conduct and prejudice to the insurer is central to the test for exercising the Court’s 
discretion.  This was articulated in Liscumb v. Provenzano70 and adopted in Saskatchewan River 
Bungalows. 

 Specifically, the third element of that test is, as noted above: 

… was there a substantial disparity between the value of the property forfeited 
and the damage caused the vendor by the breach? 

 Stated otherwise, by the Supreme Court, one of the factors to be considered is: 

… the disparity between the value of the property forfeited and the damage 
caused by the breach … 

 Indeed, the General Provision may be somewhat more favourable to insurers than the 
Insurance Provision, in at least one respect.  Whereas the focus under the Insurance Provision is, at 
least in part, on prejudice to the insurer (with all the related issues as to onus and burden of proof), 
the General Provision focuses on the conduct of the insured, the “gravity of the breaches” and the 
amount of money involved.  As a result, the existing disparity between American and Canadian law, 
and specifically the latter’s more favourable treatment of insurers (by placing less emphasis on 
prejudice than conduct), may actually be accentuated under the General Provision. 

 However, having said all of that, it would be unwise to ignore some of the other words of 
Major, S.C.J., in Saskatchewan River Bungalows.  Specifically:  “The power to grant relief from 
forfeiture [under the General Provision] ... is purely discretionary.”  Although some guiding 
principles are then set out, these (it is submitted) simply do not have the same force or effect of the 
limiting words of the Insurance Provision which we have considered in some detail.  Moreover, the 
expressly discretionary nature of the courts jurisdiction under the General Provision could make 
appellate review less likely than under the Insurance Provision. 

70  (1985) 51 O.R. (2d) 129 (Ont. H.C.); affirmed 55 O.R. (2d) 404 (C.A.) 
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V. CONCLUSION 

 The decision in Saskatchewan River Bungalows has made the law in this area even less 
certain than it already was.  Clearly, relief from forfeiture may now be granted for pre-loss breaches 
of insurance policies, notwithstanding the Supreme Court’s equivocation.  Only a few years ago, 
the Elance case caused the insurance industry quite a few upset stomachs.  We can now expect 
another round of litigation, as the significance of the latest Supreme Court case in this area 
becomes more widely known.  It might be a good time for insurers (and their counsel) to pickup 
some more antacid tablets. 

Neo J. Tuytel 
Senior Partner*  
Relief From Forfeiture Under Insurance Policies:  
Plop, Plop, Fizz, Fizz?  
or More Indigestion for Insurers? 
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NOTES FOR FUTURE USE 

A year later, the same appellate court, sitting with the same judge who wrote the reasons in Bonne, 
narrowed the opening by overturning a trial decision which had relied on Bonne to grant relief 
under the General Provision.  In this case, Finateai (Finateri) v. Goring,71 an uninsured motorist had 
been involved in an accident with an insured motorist who admitted liability.  As provided for by 
statute, the insurer refused to pay the faultless motorist based on his uninsured status.  Huband, JA 
who had written the judgment in Bonne, distinguished Bonne on the basis that in that case, the 
courts had relieved against a condition which was part of a contract defined by statute, i.e. the 
requirement to have a valid driver’s license -- in Bonne, the party seeking relief did have insurance 
and had breached a term of the contract defined by statute.   In Finateri, the aggrieved party did 
not have insurance, and was not seeking relief from a contractual condition imposed by statute, but 
rather was seeking relief from a statutory penalty for those who drove without insurance. Huband, 
JA, explained: “In his case the forfeiture operates because he is not insured at all, rather than 
because of a violation of a term of the statutory contract.”  The court held that it had no jurisdiction 
to relieve against such statutory penalties.  Thus, relief was denied because the situation did not 
come within the scope of the General Provision.  With this careful characterization of the events, 
Huband, JA, was able to leave the Bonne decision intact, but placed some definite boundaries on 
the scope of the application of the General Provision.  The other two judges in Finateri wrote 
separate reasons, agreeing in the result.  These reasons are brief, but suggest that these judges did 
not entirely share the opinion of Huband, JA, in the Bonne decision. 

Two subsequent Manitoba case, Kiryluik v. MPIC72 and Wohl v. Grain Insurance & Guarantee Co.73 
also aligned themselves with Finateri and refused to grant relief under the General Provision where 
the insured the breach resulted in the insured having no real contract of insurance under which 
there could be a forfeiture which would permit the Court to invoke relief under the General 
Provision. 

Just one year later, the appellate court was provided with yet another opportunity to review the 
General Provision in Yao v. Exide Canada Inc.74  Here, the insured had become ill and had to take 
time off work. His employer later terminated his employment and informed him of the need to 
transfer his life insurance policy in order to retain his benefits.  The employee, Mr. Yao, was 
disputing the termination and did not transfer his policy.  When he finally settled with his employer 
and advised the insurer of his intention to transfer the policy, the 31-day period allowed for this had 
already expired.  Mr. Yao died the next day.  Huband, JA was again a member of the bench, and as 
in Finateri, chose to narrow the Bonne opening by ruling that this situation was outside the 
boundaries of the General Provision, although a strong dissent would have allowed relief as would 
the trial judge. 

In Jim Gauthier Chev Olds Cadillac Ltd. v. MPIC,75 the Court was a little more generous towards the 
principles in Bonne, indicating that it could apply the Queen’s Bench Act provision, but there was no 
reason to exercise its discretion in this particular situation.  In this case a company had unknowingly 

71  (1985) 13 C.C.L.I. 168 (Man. C.A.) 
72  (1989) 39 C.C.L.I. 80 (Man. Q.B.) 
73  (1993) 14 C.C.L.I. (2d) 29 (Man. Q.B.) 
74  (1987) 22 C.C.L.I. 1, 15 C.C.E.L. 265, 44 Man. R. (2d) 287 (C.A.) 
75  (1990) 44 C.C.L.I. 35 (Man. Q.B.) 
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provided a courtesy car to an unlicensed driver who was involved in an accident.  The party seeking 
relief had inexplicably failed to follow its normal precautions in verifying the license of the driver 
before supplying the car and the Court did not think these circumstances warranted relief.  This 
situation was perhaps more similar to that in Bonne since the contract of insurance continued and it 
was only the benefits under it which had been forfeited by the breach. 

A. Procedure 

A few minor procedural points warrant mention. 

First, there is apparently no need to specifically plead relief from forfeiture provisions in order to 
argue these at trial (Pachal v. Germania Fire Ins. Co.).76  However, in at least one case the Court felt 
in necessary to give leave to amend pleadings to include a request for relief from forfeiture, so 
caution is suggested (Satter v. Pafco Insurance Co.).77 

Second, a request for relief from forfeiture should be pleaded as a separate cause of action in a 
statement of claim or counter-claim.  It should not be brought as an interlocutory application 
(Aggasiz Enterprises (1980) Ltd. v. General Accident Ass. Co.).78  However, the courts did permit a 
chambers application in Chamberlin, supra, stating: “It would have been preferable had the 
applicant proceeded with an action proper, by statement of claim, but as no objection was taken by 
the respondent, and since there is really no dispute as to the facts, I am prepared to determine the 
issue raised summarily by motion.” (p. 3024) 

B. Third Party Claims 

In some situations, a third party may rely on relief from forfeiture when suing the insurer to recover 
damages suffered at the hands of an insured who, presumably, has left the jurisdiction or has no 
assets to satisfy a judgment.  The question arises: does the innocent third party have any better 
opportunity to obtain relief from forfeiture than the blameworthy insured? 

Two cases which considered this question both found against the third party Perry et al v. General 
Security Insurance Co. of Canada et al.,79 and Satter v. Pafco Insurance, supra.  It appears clear that 
the blameless third party, while engendering the court’s sympathy, is in no better position than the 
insured would have been in applying for relief from forfeiture.  For instance, Satter dealt with a 
claim for damages suffered in a slip and fall accident.  The insured had failed to co-operate with the 
insurer in the defence of the action, thereby breaching the policy.  The plaintiff had obtained 
judgment against the insured, but had been unable to enforce the judgment and now brought 
action against the insurer for recovery.  The Court denied relief indicating that the third party was 
on the same footing as the insured as against the insurer since the risk that an insurer agrees to 
adopt in such an insurance contract depends on the co-operation of the insured. 

VI. HOW THE LAW IS EVOLVING 

76  [1918] 1 W.W.R. 502 (Sask. S.C.), (also, Prentice, supra at p. 246) 
77  16 C.C.L.I. (2d) 4 (Sask. Q.B.) at p. 8 
78  (1988) 32 C.C.L.I. 203 (Man. C.A.) 
79  (1983) 1 C.C.L.I. 227 (Ont. H.C.) 
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A. Certain Questions Answered 

The Elance decision of the Supreme Court of Canada has provided clear guidance on three issues: 
(1) the Insurance Act provision applies to both statutory and contractual conditions; (2) a late notice 
of claim is “imperfect” rather than “non-compliance”; and (3) a missed limitation period cannot be 
relieved against by the courts through the relief from forfeiture provisions. 

Other issues are not contested.  For instance, the test for what is “inequitable” clearly depends on 
the dual factors of (1) conduct of the insured and (2) prejudice to the insurer.  Also, decisions are 
consistent on the issue of whether or not innocent third parties are in any better position to apply 
for relief from forfeiture than the insured who actually breached the condition.  They are not. 

B. Some Questions Remain 

However, a number of issues are still open.  First, there is a question related to non-compliance.  
While non-compliance is generally considered outside the scope of the Insurance Act provision, in 
the case of an inadvertent as opposed to a deceitful breach, the courts are not agreed on whether 
this should be a factor permitting courts to grant relief. 

Other open issues relate to the “inequitable” test.  The courts do not seem to be in unison on 
whether or not relief should be denied purely on the basis of the dishonest conduct of the insured, 
or whether such conduct can be overlooked where the insurer has suffered no prejudice.  Also, 
there is some question as to which party has the onus of proof on the issue of prejudice and 
whether actual prejudice must be proved or potential prejudice is sufficient. 

Lastly, and likely most importantly, can the courts apply the General Provision to insurance cases? 

It seems that this last question is gradually being answered in the affirmative.  It finds some support 
in Saskatchewan River Bungalows and in two general trends in the law: (1) towards a less 
reverential attitude towards the sanctity of freedom of contract and (2) towards broader coverage 
forced on the insurer in general.  Application of the General Provision has already been adopted in 
some circumstances in both Manitoba and Ontario.  In the wake of Saskatchewan River Bungalows, 
the other provinces, including B.C. may follow suit.  To this point, however, the General Provision 
has not been applied in this province. 

VII. CONCLUSIONS 

While much has been settled with regard to when the courts will grant relief from forfeiture, a 
number of questions remain unanswered.  The obiter statements of McLachlin, JA, in Saskatchewan 
River Bungalows appear to nudge the courts towards broader relief but only time will tell whether 
this dicta is adopted in future cases.  Further difficulties are presented by the many unexplained 
exceptions to the general rules.  As perhaps with other discretionary remedies, equity appears to be 
uncertainly measured in cases of relief from forfeiture.  In general, however, it appears the more 
“modern” approach spoken of in Saskatchewan River Bungalows is gaining acceptance, and this will 
see insurers footing the bill in increasing numbers of cases. 

VIII. COLLATERAL ISSUES 
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Some additional issues warrant discussion, to get a rounded picture of what other factors should be 
considered in a case of relief from forfeiture. 

A. Waiver and Estoppel 

In some cases, an insured will have breached a condition of the policy, but the insurer will be forced 
to provide coverage either because it either (1) has agreed to waive the condition in writing (as per 
s.13 of the Insurance Act) or (2) is estopped from relying on the breach because the insurer had 
given the insured the impression that it would not enforce the condition, either orally or as implied 
by its conduct. 

Waiver and estoppel provide distinct doctrines for forcing an insurer to provide coverage where it 
would otherwise be able to deny it on the basis of a breach of condition (see When Denial is Not a 
Denial: Waiver and Estoppel of Defences and Confirmation of Causes of Action Under Insurance 
Policies80, by Neo Tuytel, for a complete discussion of waiver and estoppel). These doctrines are 
similar to relief from forfeiture since they can provide relief to the insured where the insured has 
breached a condition of the insurance contract. 

In theory, these principles are discrete remedies and when estoppel or waiver can be applied, it 
should not necessary to consider whether or not relief from forfeiture should be granted.  However, 
it is common for all three arguments to be raised in the same trial and in some cases, the courts do 
not clearly state which of the three doctrines is the basis for the final judgment. 

For example, in Thibault v. ICBC,81 the insurer’s employees were on strike when the insured was in a 
car accident.  The court held that an advertisement in the newspaper which indicated that insureds 
could wait to report their accidents until after the strike, although emergency service was available, 
was a waiver of the standard requirement to give prompt notice, The Court, however, did not end 
there but went on to consider relief from forfeiture.  In a unique decision, the Court decided that 
some relief was warranted but not all and awarded the plaintiff about half of his $2,800 
claim.  Lowry v. Eaton/Bay Ins. Co.82 provides another example in which the courts are not clear 
about which doctrine is being applied. 

Thus, waiver and estoppel provide two additional remedies which may enable an insured to obtain 
coverage despite the breach of a condition.  If either of these doctrines can be established on the 
facts, it should not be necessary to look to the court’s discretion under relief from forfeiture.  
Examples of cases in which the courts have applied principles of waiver and estoppel after the 
breach of a condition are: 

(1) Where an insurer admits liability to the insured, and, in reliance, the insured allows a 
limitation period (defined as a statutory or contractual condition) to pass, the insurer may 
be estopped from relying on the missed limitation (Johnson v. BC Hydro & Power 

80  Neo J. Tuytel, “When a Denial is Not a Denial: Waiver and Estoppel of Defences and Confirmation of Causes of Action Under 
Insurance Policies”, Litigation: Critical Issues, October, 1994. 

81  (1983) 5 C.C.L.I. 50 (B.C. Co. Ct.) 
82  (1985) 17 C.C.L.I. 294 (Alta. Q.B.) 
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Authority83).  However, contrast this decision with Maracle v. Travellers Indemnity Co. of 
Canada84 where the Court did not find an estoppel simply on the basis of admitted liability. 

(2) Where an insurer keeps a late premium payment, it may be estopped from claiming that the 
policy was void ab initio (Abbi v. Klippert85). 

(3) Where an insurer continues to defend an action after learning of a breach of condition by 
the insured, it may be estopped from later denying liability for a judgment against it 
(Western Accident and Guarantee Insurance Co. v. Parot.86 

B. Confirmation of Causes of Action 

In the case of an expired limitation period under the Limitation Act, s.5(1) of the Act codifies 
possible relief for an insured who has allowed a limitation period to pass after an insurer given the 
insured some reason to think that the claim would be settled.  Section 5(1) states: 

(1) Where, after time has commenced to run with respect to a limitation period, fixed by this 
Act, but before the expiration of the limitation period, a person against whom an action lies 
confirms the cause of action, the time during which the limitation period runs before the 
date of the confirmation does not count in the reckoning of the limitation period for the 
action by a person having the benefit of the confirmation against a person bound by the 
confirmation.” 

This provision extends a limitation period where an insurer has “confirmed the cause of action”.  
This has been interpreted to apply where, for example, the insurer has admitted liability in 
correspondence to the insured (Podovinikoff v. Montgomery).87  This then provides another 
possible alternative to relief from forfeiture, this time, when an insured has missed a limitation 
period. 
  

83  (1981) 123 D.L.R. (3d) 340 (B.C.S.C.) 
84  (1991) 80 D.L.R. (4th) 652 (S.C.C.) 
85  [1969] I.L.R. 1-286 (Alta. S.C.) 
86  (1921) 61 S.C.R. 595 (S.C.C.) 
87  (1984) 14 D.L.R. (4th) 716, B.C.L.R. 309 (C.A.) 
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