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SEXUAL MISCONDUCT CLAIMS: 

A Primer for Insurers on Liability and Coverage Issues 
Involving Sexual Assault, Abuse and Harassment 

by  
Neo J. Tuytel*, Senior Partner 

I. INTRODUCTION 

  Hardly a day seems to pass without media coverage of some form of sexual 
misconduct involving adults or minors, be it assault, abuse or harassment.  During the early stages 
of the preparation of this paper, the Mitsubishi sexual harassment suit, involving as many as 700 
women employed at a manufacturing plant, was filed in the Illinois courts.1  And that is only one of 
countless examples of sexual misconduct, resulting in legal proceedings, that have been publicized 
since then, in newspapers and magazines, and on radio, television and the Internet.  As with other 
concerns effecting modern society, ranging from white collar crime to environmental pollution, 
when civil litigation results, the insurance industry is inevitably effected. 

  As the 1990s draw to a close, increasing numbers of sexual misconduct cases are 
being brought before civil courts, and very significant damage awards are being handed down 
against perpetrators, their employers and others.  This paper is intended as a primer on both the 
underlying liability issues and the availability of insurance coverage for such claims.  It is not 
intended to deal with all of these issues exhaustively, but it will hopefully provide a useful 
introduction to this rapidly developing area of the law. 

II. LIABILITY ISSUES 

  Some of the most significant legal developments, as they relate to sexual assault, 
abuse and harassment, have concerned the liability of employers and other insureds, and limitation 
defences.  None of these recent changes in the law have been good news for insurers.  Neither have 
the damage awards. 

1. Liability of Employers and Other Insureds 

  A half dozen cases, decided at opposite ends of the country over the past year 
(three in British Columbia), have dramatically expanded the liability exposure of so-called 
“innocent” insureds, particularly employers, for the sexual misconduct of others.  These 

     * The author wishes to acknowledge the contribution of A. Anita Vergis, to an early draft of this paper, as well as D. Scott Riddell, 
articled student, for his research and editing assistance.  Any errors or omissions are mine. 

1. "Mitsubishi in Sex Suit", Vancouver Sun, April 10, 1996. 
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developments have impacted both businesses and non-profit organizations, including charities and 
religious institutions.  This has, in turn, effected liability insurers. 

  At issue is not merely the direct liability of organizations, for their own negligence, 
breach of fiduciary duty or even contractual duties towards victims.  Rather, the most significant 
source of increased liability exposure has become the vicarious liability of employers for sexual 
assault, abuse or harassment perpetrated by their employees. 

a. The Test of Vicarious Liability — Is it Strict? 

  The British Columbia case which has significantly expanded the scope of vicarious 
liability for sexual misconduct in Canada is B.(P.A.) v. Curry.2  Curry was an employee of the 
Children’s Foundation, which ran a residential care facility for emotionally troubled children.  The 
plaintiff, while a resident of the facility, was repeatedly sexually assaulted and abused by Curry.  
Curry was convicted in criminal proceedings, but died of cancer before he could be sentenced.  An 
application was brought to determine whether the Children’s Foundation could be held vicariously 
liable for Curry’s intentional wrongs, or whether the wilful and criminal nature of his actions took 
them outside the scope of his employment.  There was no suggestion that the Foundation knew or 
ought to have known of Curry’s misconduct.  Nor was there any allegation that the Foundation had 
been negligent in hiring him.  Mr. Justice Lowry allowed the action, and his decision was upheld on 
appeal. 

  As this area of the law is developing so rapidly, and is in such a state of flux, we will 
review Curry, and the related decisions on vicarious liability for sexual misconduct, in roughly 
chronological order.  We will start with the early trial decisions, continue with the appeals to date, 
and finish with the intervening trial decisions. 

Curry and the Early Trial Decisions 

  Lowry, J. applied the traditional ‘Salmond test’, in determining the scope of the 
Children’s Foundation’s vicarious liability for Curry’s conduct, as follows:3 

An employee’s wrongful conduct is said to fall within the course and scope of his or her 
employment where it consists of either (1) acts authorized by the employer or (2) unauthorized 
acts that are so connected with acts that the employer has authorized that they may be rightly 
regarded as modes — although improper modes — of doing what has been authorized:  
Canadian Pacific Railway Co. v. Lockhart [1942] A.C. 591 at 591 (P.C.) 

Although his Lordship did not discuss this point, a related traditional view is that an employer will 
not be held liable for acts or omissions of an employee who is ‘on a frolic of his own’. 

2. (1995) 25 C.C.L.T. (2d) 302 (B.C.S.C.). 
3. See R.F. v. Heuston, Salmond on the Law of Torts, 18th Ed. (Sweet & Maxwell: London, 1981), at p. 437. 
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  As counsel were unable to find any reported case where vicarious liability for sexual 
misconduct had been considered in similar circumstances, Lowry, J. turned to examples of other 
criminal conduct by employees.  These included a fraud perpetrated by a solicitor’s clerk,4 theft of 
mail by post-office personnel,5 and assaults committed by bouncers at drinking establishments.6  
However, perhaps the most persuasive decision, from his Lordship’s point of view, was Boothman v. 
R.7  In that case, the employer of an office supervisor was held vicariously liable for the supervisor’s 
calculated harassment and intimidation of one of his subordinates who, as a result, suffered a 
severe and lasting mental breakdown and loss of employment.   

  In Boothman, the Federal Court stated as follows:8 

I can see no difference in law between the case where a servant who, entrusted with the 
supervision of personnel, abuses that authority in the manner described in these reasons, and 
that of a servant entrusted with the care of goods who converts those goods for his or her own 
use.  In both cases, the wrong is directly attributable and connected to the duty or responsibility 
conferred on the servant... 

[T]he supervisor used the position of trust in which he was placed by his employer to cause harm 
to the Plaintiff but in doing so, he was acting in the course of his employment and the 
Defendant’s liability was thereby engaged. 

  In his reasons in Curry, Lowry, J. reviewed the various authorities and concluded as 
follows:9 

If the traditional test for vicarious liability is applied, it is my view that the case against the 
Foundation should succeed.  The duty the Foundation assumed to provide a safe environment is 
obvious.  It engaged Curry and others to fulfil its obligation to the children who had no choice 
about where they lived and were treated.  It did not authorize Curry’s misconduct but it did 
authorize his physical contact with the children in his care — a contact that was a necessary 
part of his acting as a parent having total intervention in the lives of the children he 
supervised.  The mode he employed, whereby his authorized physical contact with the children 
degenerated into protracted sexual abuse, was nonetheless a mode (albeit a most wrongful and 
clearly unauthorized mode) of conducting himself while undertaking the responsibilities of his 
employment for which he was engaged.  His wrongdoing occurred in the course of his carrying 
out his duties during his hours of work at his employer’s facilities.  If a postal clerk’s theft and 
solicitor’s clerk’s fraud can be said to have been committed in the course of their employment, I 
can see no sound basis in principle on which it can be concluded that Curry’s criminal conduct 
should not attract vicarious liability.  His acts were sufficiently connected to what he was 
authorized to do that can be said he was acting in the course and scope of his employment. 

While, particularly for a non-profit organization that is committed to a most worthy and a much-
needed cause, the legal result may seem very harsh indeed, I consider the Foundation should 
bear the burden of compensating Mr. B for his loss; it was the Foundation that created the 

4. Lloyd v. Grace, Smith & Co., [1912] A.C. 716 (H.L.). 
5. R. v. Levy Brothers Co., [1961] S.C.R. 189. 
6. Cole (Guardian ad litem of) v. California Entertainment Ltd. (November 17, 1989), Victoria No. V00861 (B.C.C.A.). 
7. [1993] 3 F.C. 381. 
8. Ibid. at 393-4. 
9 Ibid. at pp.307-8. 
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position of trust that facilitated Curry’s sexual abuse of the children in his care.  (emphasis 
added) 

The potential ramifications of this decision are obvious, and were quickly underscored in the 
subsequent trial decisions. 

  However, before turning to those, we will consider two previous sexual misconduct 
cases that were cited to Lowry, J., neither of which resulted in findings of vicarious liability.  In 
Barrett v. The Arcadia (in which one Peter Lowry was counsel for the defence),10 the plaintiff was 
assaulted in her state room on a cruise ship by an officer’s steward posing as a passenger steward.  
It was not proved that the employee was authorized to enter the plaintiff’s cabin, or even to be in 
the passenger area.  His assault was held to be an act separate and apart from and unconnected 
with his employment.  The owners of the cruise ship were therefore not vicariously liable.  In Q. v. 
Minto Management Ltd.,11 a caretaker of a building used a master-key to enter an apartment, 
where he sexually assaulted a tenant.  His conduct was similarly held to be an independent act, 
outside the scope of his employment. 

  Lowry, J. commented that in neither of these cases was the nature of the 
employment comparable with that of Curry.  In his Lordship’s words:12 

“[N]either the steward nor the caretaker were engaged to act in any way comparable to parents 
having a total intervention in all aspects of the lives of those assaulted.”  (emphasis added) 

  As noted above, it did not take long for other trial courts to follow the reasoning in 
Curry.  In G.B.R. v. Hollett,13 the Nova Scotia Supreme Court found that the employee in question 
had been directly negligent, and therefore did not deal with the issue of vicarious liability.  But in 
the subsequent British Columbia decision of G.J. v. Griffiths,14  the Boys and Girls Club of Vernon 
was found to be vicariously liable for the sexual misconduct of one of its employees. 

  In Griffiths, a police investigation had been launched in July, 1992, and Griffiths 
pleaded guilty, in October of that year, to 14 counts of sexual assault involving the plaintiffs and 
other children.  There was a single incident involving the plaintiff boy, in 1981 or 1982, when he was 
10 or 11, and an incident of intercourse involving his sister in 1982 or 1983, when she was 13 or 14.  
This followed several “lesser” (in the Court’s view) incidents.  None of the incidents had occurred on 
the Club’s premises or during Griffiths’ working hours.  Griffiths’ modus operandi was to use his 
position as the Club’s program director to befriend children, and then lure them to his home, where 
he assaulted them. 

  Mr. Justice Wilkinson stated:15 

10. (1977), 2 C.C.L.T. 142 (B.C.S.C.). 
11. (1985), 49 O.R. (2d) 531 (H.C.), aff'd (1986) 57 O.R. (2d) 781 (C.A.). 
12. Ibid. at 306. 
13. (1995), 143 N.S.R. (2d) 38 (S.C.). 
14. [1995] B.C.J. No. 2370 (October 10, 1995) (B.C.S.C.). 
15. Ibid. at 177-9. 
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If the scourge of sexual predation is to be stamped out, or at least controlled, there must be 
powerful motivation acting upon those who control institutions engaged in the care, 
protection and nurturing of children.  That motivation will not in my view be sufficiently 
supplied by the likelihood of liability in negligence.  In many cases evidence will be lacking or 
have long since disappeared.  Proof of appropriate standards is a difficult and uneven matter. 

In my view liability ought to, and does, follow where an employee’s responsibility and 
employment involve the care and protection of the children and the actions in question 
amount to doing wrongfully or criminally that which the employer was to do properly.  That 
principle was set out by the highest court in the case of the Queen v. Levy Bros., [1961] S.C.R. 189 
(S.C.C.), although it was not a sexual assault case... 

... 

The distinction between the above cases [Levy, Boothman and Curry] and the present is that in 
all of them, the acts in question took place on the premises of the principal.  It is my view that 
the cultivation of his victims by Griffiths took place on Club premises during Club working hours 
and that without that special relationship and the cultivation that took place, the actual acts 
would not have taken place.  In the present case the purpose of the Club and its employees is 
and was to care for, protect, assist and nurture the children.  We have the advantage here, 
contrary to the facts in Levy, in knowing who the offending servant was and how he operated.  
While the assaults did not take place on Club premises, it is my view that they took place as a 
direct result of Griffiths misusing his position at the Club and his relationship with the children at 
the Club to seek out and cultivate victims from among the membership.  He did so over a lengthy 
period with many children.  He was thus doing wrongly and criminally the very things he was 
supposed to do properly.  Instead of looking out and caring for the children he converted them to 
his own use. 

Surely a distinction is not to be drawn attributing a higher standard to the way society looks after 
its jewellery than its children.  In my view it is appropriate to apply the Levy case to institutions 
caring for children.  I propose to do so and find the Vernon Boys and Girls Club vicariously liable.  
The imposition of vicarious liability seems to accord with both the views of our highest court 
and present day intolerance for child sexual assault. (emphasis added) 

The decision in Griffiths therefore extended the effect of Curry, by imposing vicarious liability for 
sexual assaults even though they did not take place on the employer’s premises. 

  The next decision to apply Curry was in the Nova Scotia case of F.W.M. v. 
Mombourquette.16  That case involved a Roman Catholic priest and an altar boy.  In deciding the 
issue of vicarious liability, Mr. Justice Goodfellow focused on the relationship of trust alluded to in 
both Boothman v. R. (supra) and Curry, as follows:17 

The key requirement is that the employer places the employee in a position of trust and 
authority that facilitated the capacity to do wrong.  Without that position of authority the wrong 
could not take place. 

A direct and determining factor is the position in which the employee was placed by his 
employer. 

16. (1995), 28 C.C.C.T. (2d) 157, rev'd (1996), 152 N.S.R. (2d) 109 (C.A.). 
17. Ibid. at 177-9. 
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The starting point must be a review of the position of the priest within the community.  A priest 
in a rural Catholic community at the time of these assaults, was, as described by F.W.M., a 
figurehead.  A priest was a powerful and influential member of the community, and as F.W.M. 
said, you took what the priest said without question.  The priest was the centre of the 
community, and above him was the Bishop, who was a figure above everybody else with full 
control of the Church.  The Church encouraged the participation of youth, and F.W.M. was no 
exception.  He had his First Communion, his Confirmation and his Baptismal at St. Hyacinth, and 
he became an altar server under Father Mombourquette.  The priest was involved in a 
commanding position with the lives of the children of the community, and that involvement was 
not limited to spiritual teaching. 

... 

A bank employee is held out as the epitome of trustworthiness and honesty. 

A spiritual advisor is one who conducts her/himself on the highest moral plane. 

If a bank clothes an employee with the capacity, through employment, to commit a criminal 
activity such as theft, or if a church clothes a spiritual advisor to recruit young people as altar 
servers and to involve youth and activities that increases the fiduciary relationship between the 
advisor and child, then in circumstances where there is an abuse within the confines of that 
authority, such is not remote.  Such is not the case of a bank employee holding up a bank on a 
frolic of his own or of a priest sexually assaulting a stranger in a downtown playground. 

A spiritual advisor to a parish within an institution that reaches out to children and involves 
them in participation within the Church, almost by blind obedience does place the spiritual 
advisor, in most situations, in a position of acting with the authority of his employer when 
dealing with children within areas approved of by the Church, and therefore, when a priest 
conducts himself negligently in the confines of the general authority derived from his 
employer, the employer must also be held liable. 

Father Mombourquette was conducting himself as a parish priest, and although he removed his 
clothes as part of the assaults, he remained to the then child, now F.W.M., a priest.  The Diocese 
fosters, in the eyes of the young, a belief that the priest is next to God.  The Diocese facilitated 
the wrong.  Without the authority and power of control of the children provided by the Diocese, 
the wrong could not have occurred. 

Father Mombourquette’s relationship with F.W.M. was connected to his authorized duties.  
(emphasis added) 

  The assaults in question took place within the context of a ‘weight-lifting program’ 
which the priest had mentioned to the altar boy.  As with Griffiths, the employer in Mombourquette 
did not expressly authorize physical contact with parishioners.  However, the priest’s role towards 
the child was not merely parental in nature; it was one of almost literally sacred trust. 

The Appeals in Mombourquette, Curry and Griffiths 

  Three of the cases we have just considered have already gone to appeal, and two of 
those decisions were overturned.  But, as the intervening trial decisions will underscore, the law in 
this area is still far from certain. 
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  The first appeal was in F.W.M. v. Mombourquette (supra).  Jones, J.A., writing for the 
Nova Scotia Court of Appeal, affirmed the traditional Salmond test of vicarious liability, and 
considered a number of decisions of United States appellate courts where liability had been denied 
against religious institutions for sexual assaults by clergymen.  The reasoning in such cases was that, 
as sexual relations, particularly with a male child, was so contrary to the doctrines of the Roman 
Catholic church, including its proscription against homosexuality and priests’ vows of celibacy, the 
same could simply not be said to be within the scope of his employment. 

  His Lordship then allowed the ground of appeal related to vicarious liability, stating 
as follows:18 

One may well ask how it can be said in such circumstances that [Mombourquette] was acting in 
the course of employment?  With respect, it is clear that he was not doing so when he 
approached and subsequently assaulted Mr. F.M.  With respect, I would uphold the appellant’s 
contention that the learned trial judge erred in holding the appellant vicariously liable for the 
criminal activities of Mombourquette. 

  In Curry and Griffiths, by contrast, there were a total of eight reasons for judgment, 
ranging from a few sentences to several pages in length.  An entire paper could be written simply 
comparing, contrasting and otherwise analyzing these judgments.  For present purposes, however, 
it is sufficient to note the views articulated by three judges of the B.C. Court of Appeal. 

  First, the Salmond test has been rejected in the context of sexual abuse cases in 
British Columbia.  In the words of Madam Justice Huddart, who wrote the most lengthy reasons, in 
Curry, the traditional test is useless in this context because it “requires a conclusion that the sexual 
assault of the child is an unauthorized mode of parenting.”19  Second, charitable organizations 
should not be treated any differently than for-profit businesses when their vicarious liability is in 
issue. 

  Third, there is no clear test for vicarious liability in sexual misconduct cases, at least 
in B.C.  As a result, Canadian trial judges will be compelled to proceed very much on a case-by-case 
basis.  Indeed, Mr. Justice Finch, in Curry, expressly encouraged them to do so.  To the extent that a 
test can be discerned from these two cases, it is to be found in the reasons of Mr. Justice Hollinrake, 
also in Curry.  His Lordship’s reasons, concurred in by Donald, J.A., attempted to combine those of 
the two female judges on the panel:20 

While the tests proposed by Madam Justice Newbury and Madam Justice Huddart may appear, 
at first glance, to be different, I am of the opinion that they can be set side by side to stand for 
this proposition.  In cases such as this (sexual assault) the general proposition for the imposition 
of vicarious liability is that there must be a sufficient nexus between the duties of the employee 
as such and his misconduct.  Whether or not there is that sufficient nexus will depend on the 
nature of the power conferred on the employee by his employment and the likelihood that 
that conferral of power will make probable the very wrong that occurred.  I emphasize that this 

18. At para. 47. 
19. B.(P.A.) v. Curry (1997), 146 D.L.R. (4th) 72 (B.C.C.A.). 
20. Ibid. at 110-111. 
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latter consideration does not, and as a matter of law, cannot include those cases where all that 
can be said in support of a finding of vicarious liability is that the employment and its 
corresponding duties provided the wrongdoer with the opportunity to commit the wrongful act.  
That is clear from the judgments from both Madam Justice Newbury and Madam Justice 
Huddart.  (emphasis added) 

Huddart, J.A. indeed used similar words in the same case:21 

Teachers, police officers, bouncers or priests who abuse in a non-residential settings do not have 
the same degree of control over every aspect of a child’s emotional and physical well-being as a 
parental figure does.  Moreover, the assault cases depended on the application of the Salmond 
test for scope of employment.  As I explained earlier, the Salmond test is inadequate in dealing 
with a case such as the one before us.  The Salmond test requires a conclusion that the sexual 
assault of a child is an unauthorized mode of parenting.  The unique features of sexual assault 
cases require a contextual approach that permits courts to examine the nature of the authority 
conferred on the employee and the likelihood that the conferral of that authority will increase 
the probability of a wrong occurring.  (emphasis added) 

  Rather than setting out a test for how close the connection should be, Newbury, 
J.A., also in Curry, listed a number of factors a judge should consider to determine whether such a 
connection exists:22 

I do not purport to suggest a new “test” for exactly how close the connection should be.  Madam 
Justice Huddart suggests at paragraph 56 of her reasons that several factors are normally 
thought to enter into the equation.  These include what I would call functional connection — 
whether the conduct in question was outwardly similar to authorized acts or duties; spacial 
connection — whether the conduct occurred at the employer’s premises; temporal 
connection — whether it occurred during the employee’s working hours; and (perhaps less 
useful) formal connection — whether the employer’s “objectives” or “purposes” permitted or 
somehow encouraged the misconduct.  The degree of foreseeability of misconduct is also said to 
be relevant, but I would be cautious in placing much weight on this criterion.  To do so blurs the 
distinction between negligence and vicarious liability.... (emphasis added) 

  Reflecting on such reasons, it is not difficult to appreciate why the Court of Appeal 
affirmed the vicarious liability of Curry, but overturned the trial judgment against the Vernon Boys 
and Girls Club, in Griffiths.  Curry was, as characterized by plaintiff’s counsel, “authorized to have 
total intervention in the life of the child”.  This is in marked contrast to Griffiths, who was an 
administrator, and used that position to lure children to his home.  The difficulty will be predicting 
the result in the many cases which lie on the spectrum between those two extremes. 

The Intervening Trial Decisions 

  The intervening trial decisions illustrate the problem.  T.C. v. Scott23 concerned a 
doctor-patient relationship.  Scott was at all relevant times the controlling mind of the defendant 
Institute of Psychotherapy Limited.  He first met the plaintiff when she was about five or six years 

21. Ibid., at 101. 
22. Ibid., at 109. 
23. [1997] O.J. No. 2389 (O.C.J. - G.D.). 
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old, and her mother was an in-patient at his clinic.  At one point, Scott was counselling the plaintiff, 
as well as her mother and father.  The families of both Scott and the plaintiff became close.  At age 
14, while she was still being counselled, the plaintiff went to live at the Scott residence for a couple 
of weeks during the summer holidays.  The plaintiff was admitted to the defendant Institute for 
depression and stress when she was 17 and was the victim of date rape when she was 22.  A few 
years later, she began to have memories of abuse by her maternal grandfather.  Around that time, 
her boyfriend ended their relationship, she was admitted to hospital after taking an overdose of 
aspirin, and she was subsequently admitted to the defendant Institute, where she was treated by 
Scott. 

  During 1984 and 1985, the plaintiff was an in-patient at Kingston Psychiatric Hospital 
and the defendant Institute.  It was in March of 1985 that Scott first touched the plaintiff 
inappropriately, undoing her blouse and kissing her.  This escalated to intercourse, which generally 
occurred during drives and at various hotels and motels, but never at the Institute. 

  Having considered all the evidence, Mr. Justice Forget stated as follows:24 

Jurisprudence has held that in circumstances where an individual uses his position within the 
defendant’s organization in order to cultivate a sexual relationship, the defendant is vicariously 
liable for damages flowing from the individual’s misconduct.  There is no doubt that the 
defendant Scott was at all relevant times the controlling mind of the defendant Institute, he was 
its Superintendent, a position that is required pursuant to the Private Hospitals Act of Ontario.  
There is no doubt that his authority was absolute and that he exercised same in that fashion.  I 
believe the evidence to be quite clear in stating that the defendant Scott’s opinions were not to 
be challenged.  There is, however, no evidence that he carried on with the plaintiff strictly as a 
result of the position that he held at the defendant Institute.  As a matter of fact, the evidence 
does indicate that the sexual improprieties occurred outside the Institute premises.  I would 
determine that the defendant Scott was basically on a frolic of his own in respect of the sexual 
improprieties with the plaintiff.  Under the circumstances, I do not feel that I can visit the sins 
of the defendant Scott upon the defendant Institute.  (emphasis added) 

  Forget, J. appears to have focused on what Madam Justice Newbury would describe 
as the lack of “spatial” connection, namely, that the conduct did not occur at the employer’s 
premises.  However, his Lordship disregards the fact that the first assault, at least, appears to have 
taken place within both the “functional” and “temporal” context of the plaintiff’s treatment by 
Scott.  It is also clear that, as such, Scott did use his doctor-patient relationship through the Institute 
to cultivate his sexual relationship with the plaintiff. 

  The result in Scott contrasts sharply with that in W.K. v. Pornbacher.25  Pornbacher 
was a priest and parishioner case in which the trial judge pointedly refused to follow the decision of 
the Nova Scotia Court of Appeal in Mombourquette.  The plaintiff first met Father Pornbacher when 
he served as an altar boy.  He was 11 years old and in grade six.  The assaults occurred during the 
following year.  The first two assaults took place at the rectory, at lunchtime.  The third occurred 

24. Ibid., at para. 541. 
25. (1997), 32 B.C.L.R. (3d) 360 (S.C.). 
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several days later, when Pornbacher offered the plaintiff’s parents to take him swimming with some 
other children. 

  Madam Justice Quijano stated as follows:26 

The Court of Appeal in F.W.M. v. Mombourquette determined that the sexual assault 
perpetrated by Mombourquette was outside the scope of his employment because it was 
antithetical to the religious tenets which Mombourquette had sworn to uphold.  With respect, 
the fact that an employee vows or promises to perform his or her duties in a particular way is 
not the basis upon which to determine whether the wrongful act was within the scope of 
employment.  An employee of a financial institution, for example, may promise not to steal from 
the employer’s customers, but the employer will be liable to its customers if the employee 
breaks that promise and the customer suffers loss.  In the same way the tenets of the church 
and the vows related to them do not define the scope of employment but only the modes of 
behaviour expected by the church of a priest in carrying out his role as a representative of the 
church.  For this reason I decline to follow the Court of Appeal’s decision in F.W.M. v. 
Mombourquette.  (emphasis added) 

  Her Ladyship went on to consider the trial decisions in Curry and Griffiths, and 
concluded that Father Pornbacher “was to be involved in the care or nurturing of the children in the 
course of his employment.”27  She considered the nature of the relationship between priest and 
parishioners, and then stated:28 

It is explicit in both Curry and Griffiths that a person or institution placed in the position of 
authority over children owes a very high duty of care to the children over whom he, she or it has 
that authority.  Implicit in this reasoning is the recognition that in an adult-child relationship 
children are vulnerable, they do not have equal power and as a result they require more 
protection.  A relevant factor in assessing the duty of care expected of an adult in a position of 
authority over a child is the role of the adult in relation to the child. 

In considering those tests in the context of this case I adopted the language of Goodfellow, J., in 
the trial decision in F.W.M. v. Mombourquette, where he says:29 

A spiritual adviser to a parish within an institution that reaches out to children 
and involves them in participation with the church, almost by blind obedience, 
does place the spiritual adviser, in most situations, in a position of acting with 
the authority of his employer when dealing with children within areas 
approved of by the church, and therefore, when a priest conducts himself 
negligently in the confines of the general authority derived from his employer, 
the employer must also be held liable. 

  The plaintiff in Scott may have been an adult, and the victim in Pornbacher a child, 
but there is still a close parallel to be drawn between doctor-patient and priest-parishioner 
relationships in terms of authority, be it sacred or secular.  It is, therefore, difficult to reconcile 
these two cases.  Those difficulties also serve to underscore the generally broader approach to 
vicarious liability which is being taken by the British Columbia courts. 

26. Ibid., at p. 378. 
27. Ibid., at p. 380. 
28. Ibid., at p. 380. 
29. Supra, note 16 at p. 178. 
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  In D.C.B. v. Boulianne,30 Mr. Justice Clancy dismissed negligent supervision and 
vicarious liability claims.  The plaintiff sued a counsellor and the Indian band which had sponsored a 
substance abuse program that she was involved in.  The plaintiff had a history of alcohol and drug 
abuse, beginning at age 12, with pills, and escalating through marijuana use to cocaine and heroine.  
She married at age 19 but her husband was killed five and a half months later.  She had been 
involved in six motor vehicle accidents over the previous ten years, had witnessed two fatal 
accidents, and was involved in a major fire which destroyed her home.  She also alleged that she 
had been physically, sexually and emotionally abused as a child.  She drank to excess for many years 
and, in September 1993, “hit bottom”. 

  The plaintiff responded well to her counselling by Boulianne.  However the 
relationship evolved into a sexual one, beginning with alleged professions by Boulianne of strong 
feelings for the plaintiff, hugging, kissing, and ultimately sexual touching and intercourse. 

  With respect to the vicarious liability of the band, Clancy, J. took a much different 
approach than Madam Justice Quijano, in Pornbacher:31 

I adopt the reasoning in Mombourquette.  The Band employed Mr. Boulianne as a drug and 
alcohol counsellor.  His actions were contrary to the obligations imposed upon him by his 
employment.  He was expected to counsel his clients, not to have physical contact with them.  
The code of ethics with which he was expected to comply constrained him from engaging in any 
activity that could be construed as “exploitation of clients for personal gain, be it sexual, financial 
or social.”  It cannot be said that Mr. Boulianne was acting within the course of his employment 
when he committed the batteries on Ms. B. 

Ms. B’s action against the Band is dismissed. 

  One of the most recent cases in which vicarious liability was found, is C.A. v. 
Critchley.32  That decision concerns the liability of the Provincial government, and will be discussed 
in some detail below. 

b. Direct Liability:  Negligence, Breach of Fiduciary Duty and Contract 

  Establishing vicarious liability is, of course, only an indirect way for victims of sexual 
assault, abuse or harassment to obtain recovery from the perpetrator’s employer.  The direct route 
to recovery for unintentional or ‘accidental’ acts or omissions from an employer’s liability insurers is 
to prove negligence, breach of fiduciary duty or perhaps even breach of contract.  The allegations 
with respect to such claims can include negligent hiring, training or supervision, failure to terminate 
employment, or even failure to provide counselling.  It is likely that failure to report abuse will also 
emerge, as a new category of related claims. 

30. [1996] B.C.J. 2183 (S.C.). 
31. Ibid., at para. 57. 
32. [1997] B.C.J. 1020 (S.C.). 
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Negligence 

  In G.B.R. v. Hollett (supra), the Province of Nova Scotia was found to have 
negligently failed to terminate its offending employee.  Although the allegations of negligent hiring 
and training were rejected in that case, the possibility of such a claim was acknowledged in Barratt 
v. The Arcadia (supra).  In the latter case, the offender had been employed for a period of 12 years, 
and there was no evidence that he was unsatisfactory or unsuitable to have on board ship. 

  The plaintiff in Hollett had been committed to a provincial girls’ school.  Hollett was 
a counsellor at the school who repeatedly assaulted the plaintiff, and introduced her to drugs and 
alcohol.  All of these events took place in or about 1976.  By July of 1976, three separate complaints 
had been made against Hollett, none of which involved sexual misconduct, but all of which involved 
the offering or obtaining of drugs.  The school supervisor found the complaints to have been valid.  
Hollett was a probationary employee at the time the complaints were received, and the supervisor 
offered no valid reason why the employment relationship was not terminated at that time. 

  Notwithstanding the lack of sexual content to the three complaints, the Court held 
that they were serious allegations, and that extreme caution should have been exercised when 
monitoring the activities of employees who were interacting daily with troubled young girls.  Mr. 
Justice MacDonald stated that it was not enough for the defendant to raise concerns about Hollett’s 
rights as a member of the government employees’ union.  Any one of the allegations, if believed, 
should have resulted in an immediate dismissal. 

  The result in Hollett is to be contrasted with the earlier British Columbia decision of 
Lyth v. Dagg.33  The plaintiff in Lyth was a male high school student who was subjected to 
homosexual advances by one of his teachers, Dagg.  Approximately three years before those 
incidents, Dagg invited two other male students to a cabin in Washington State.  The three drank 
beer, smoked marijuana and all retired to the same bed.  The two students testified that they 
reported these events to the vice-principal the following day.  Each testified as to Dagg having made 
sexual advances.  The vice-principal recollected that the students had described to her some 
general rough-housing involving a number of people, but that there was no mention of sexual 
advances or activity.  However, she did treat the complaint as a serious matter and called Dagg in 
for an explanation.  Dagg told her that there was no substance to the complaint and that his 
solicitors either had or would be writing to one of the complainants.  Mr. Justice Trainor was not 
satisfied that the school district knew or ought to have known of Dagg’s propensity for seducing 
male students, and dismissed the case against them. 

  In D.C.B. v. Boulianne (supra), the defendant Indian band had hired the counsellor 
after investigating his background, and Boulianne’s qualifications exceeded the advertised 
requirements.  He filed monthly reports and attended regular meetings.  Clancy J. did not find any 
lack of supervision by the band which could be related to the assaults. 

33. (1988), 46 C.C.L.T. 25 (B.C.S.C.). 
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  However, the facts in Pornbacher were somewhat different.  Although there was no 
indication that Father Pornbacher was a risk to children or was otherwise unacceptable as a priest, 
the Bishop had received complaints prior to 1975 that at least two of the priests in the Nelson 
diocese had been sexually abusing children in their parish.  The Bishop’s response was, in one case, 
to send the priest for counselling in Washington State, and then to reassign him to another parish.  
In the other, the priest was simply reassigned.  However, although the Bishop was aware that there 
was a problem in his diocese, he did not take any steps to attempt to prevent further incidents by 
other priests.  Indeed, Quijano J. went so far as to state that the fact that the Bishop did nothing 
was prima facie evidence of a breach of his duty of care. 

  With respect to offering counselling services to victims, the B.C. Supreme Court has 
held that failing to do so, after assaults, does not constitute negligence.  Indeed, in Aleck v. 
Canada,34 Mr. Justice Thackray struck out the plaintiff’s pleadings for failing to disclose a reasonable 
cause of action. 

  As for failure to report abuse, an Alberta radiologist has recently been held liable for 
failing to advise his colleagues that a CT scan of a three-month old girl revealed evidence of physical 
abuse.35  E&O insurers can expect to be faced with similar claims arising out of sexual assaults. 

Breach of Fiduciary Duty 

  The state of the law regarding fiduciary duty in the context of sexual misconduct is 
even more confused than that of vicarious liability.  Here, we begin with two authorities from the 
Supreme Court of Canada. 

  In M.(K.) v. M.(H.),36 the Court held that the relationship of parent and child is 
fiduciary in nature, and that incest was a breach of the parent’s duty to protect the child’s well-
being and health.  However, the only conduct in issue was that of the father who had abused his 
daughter, and not the mother, who may or may not have been aware of what was going on. 

  In the earlier case of Norberg v. Wynrib,37 by contrast, only two of six Supreme Court 
judges held the defendant doctor liable for breach of fiduciary duty.  In that case, the doctor had 
supplied painkillers to an addicted patient in return for sexual favours.  The Court split along gender 
lines on this issue, with Mesdames Justice McLachlin and L’Heureux-Dube ruling in favour of the 
plaintiff.  The minority judges attributed the following characteristics to a fiduciary relationship:38 

“(1)  the fiduciary has scope for the exercise of some discretion or power; (2) the fiduciary can 
unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical 
interests; and (3) the beneficiary is particularly vulnerable or at the mercy of the fiduciary holding 
the discretion or power.” 

34. [1991] B.C.J. 3058 (S.C.). 
35. Brown v. University of Alberta General Hospital, (1997) 48 Alta. L.R. (3d) 1 (Q.B.). 
36. (1993) 96 D.L.R. (4th) 290 (S.C.C.). 
37. [1992] 4 W.W.R. 577 (S.C.C.). 
38. Ibid., at p. 610. 
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  Notwithstanding the inability of the majority to find that a doctor owed fiduciary 
duties to a patient, and without citing any authority, the trial judge in Mombourquette made the 
following sweeping pronouncements regarding priest-parishioner and other relationships:39 

It is easy to commence a list of relationships that are fiduciary in nature.  Heading any list 
would likely be the relationship between a spiritual advisor and a child, and a relationship of a 
child and a parent and the list would include many professionals, social workers, 
schoolteachers, counsellors, coaches, choir masters, big brothers, big sisters, etc.  In addition, 
relationships between executors, trustees, directors and others, are fiduciary in nature, and 
sometimes a fiduciary relationship is established by statute.  In any and all fiduciary relationships, 
there is the element of vulnerability of one party in relation to another party.  A fiduciary 
relationship exists between the Diocese by its servant or agent, parish priest and the 
parishioners.  This is particularly so when the parishioner is a child. 

The relationship of a priest to a child parishioner gives rise to a duty of care, the breach of which 
constitutes the tort of negligence.  There is, however, a fiduciary relationship.  The hallmark of a 
fiduciary relationship is trust.  The high degree of trust was clearly described in the evidence of 
F.W.M. 

Fiduciary relationships exist in professional relationships between a doctor and patient, lawyer 
and client and in the family relationships such as a parent and child.  The relationship arises in 
many areas in society when an adult has, for periods of time, power and control that often 
reaches a position of total authority.  Athletic coaches, choir masters, girl guides and cub 
leaders, big brothers and big sisters are all examples of relationships where the fiduciary is 
entrusted with power in order to confirm his or her function.  Abuse of that power is 
actionable. 

... 

... The Diocese, through its servants and agents, has a fiduciary or trust duty to care for and 
protect the child from any abuse by the power the priest holds over the child.  Sexual assault by a 
priest utilizing that power presents a fundamental breach of the obligation arising from the 
relationship.  A breach of a fiduciary relationship must be a breach of an obligation imposed by 
that relationship.  Father Mombourquette, acting as a servant or agent of the Diocese, 
committed a fundamental breach of that relationship for which both he and the Diocese are 
liable in law.  (emphasis added) 

  In Griffiths, Wilkinson J. did not find it necessary to consider whether the offender 
had breached his fiduciary duty, stating that the cases did not impose such an equitable relationship 
“beyond parents and step-parents in any event.”40  And in Mombourquette, the Court of Appeal 
reversed the finding of fiduciary duty, stating as follows:41 

It is clear that one must examine all aspects of the relationship between the parties.  There was 
no direct relationship in this case between the appellant and Mr. F.M.  There is no suggestion of 
any contractual or other undertaking on the part of the appellant towards the respondent.  The 
respondent was simply a member of the church.  The appellant as such exercised no discretion 
or power over him which it could unilaterally exercise so as to affect his legal or practical 
interests.  Assuming that Mombourquette was in a fiduciary relationship to the respondent his 

39. Supra, note 16 at p. 180. 
40. Supra, note 14 at para. 66. 
41. Supra, note 18 at p. 126. 
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improper conduct was clearly outside the scope of employment and no evidence has been 
adduced to relate his actions to any fiduciary duty owed by the appellant to the respondent.  
(emphasis added) 

  As with her conclusions on vicarious liability, such comments did not deter Quijano 
J., in Pornbacher.  In the context of discussing the negligence of the Church, her Ladyship stated as 
follows:42 

Here the plaintiff and defendants were in a fiduciary relationship based on the trust reposed in 
the church and its representatives as spiritual leaders of the Catholic community.  In addition the 
plaintiff was a child at the time of the assaults.  There is no question that in 1975 it was 
understood that the sexual abuse of children, whether by priests or others, was not acceptable 
behaviour.  This is particularly true for priests of the Catholic Church in light of their vows of 
celibacy.  The Bishop had a duty to take care of his flock and to ensure that his priests maintained 
their vows. 

  As noted above, one context in which the courts have had little difficulty in imposing 
fiduciary duty is that of government mandated care of minors in an institutional setting.  One of the 
most horrific cases of this ilk to be tried in British Columbia, or anywhere else in Canada, was C.A. v. 
Critchley (supra).  During the mid to late 1970’s, the four plaintiffs were wards of the 
Superintendent of Child Welfare and were placed at Arden Park Youth Branch, what the trial judge 
described as “a bleak facility” for juvenile boys, near Clinton.  On September 8, 1992, the proprietor 
of Arden Park, one John Critchley, plead guilty to sexually assaulting 16 boys over a period of 
29 years and was sentenced to 17 years in prison.  Twelve of Critchley’s victims had been resident 
at Arden Park.  Critchley died in jail, of natural causes, before the civil proceedings came to trial. 

  Relying on Supreme Court authority, including Guerin v. R.,43 which concerned the 
obligations of the Federal crown to the Indian plaintiffs, Madam Justice Allan held that the 
Provincial crown owed a fiduciary duty to the inmates of Arden Park. 

  However, in Boulianne, the Nanaimo Indian band was not held to owe such a duty.  
In a nutshell, the band did not exercise any discretionary power over participants in its substance 
abuse program.  In Critchley, by contrast, the plaintiffs were inmates and wards of the Province. 

Contract 

  In the Boulianne case, the plaintiff also alleged breach of contract in the defendant’s 
performance of his counselling services.  This claim was rejected on the ground that the acts 
complained of were not performed in the course of counselling; they were completely unrelated.44 

42. Supra, note 26 at p. 375. 
43. [1984] 2 S.C.R. 335. 
44. At paras. 40-4. 
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c. The Standard of Care — Yesterday’s v. Today’s 

  Counsel for the Children’s Foundation in Curry has commented that the court in 
Griffiths has imposed a much higher standard (indeed, a type of strict liability) on acts or omissions 
of decades past.45  Counsel has also pointed to authority for the proposition that the direct liability 
of employers for acts committed years, if not decades before, should not be measured by the 
standard of care which should be taken today.46 

  The potential unfairness of holding employers vicariously liable, regardless of any 
direct fault, is exemplified by the Mombourquette decision.  In that case, plaintiff’s counsel argued 
that the diocese was itself negligent in not having a proper screening or psychological testing 
process in place prior to the time of the assault, and knew or ought to have known that one of their 
priests was abusing young boys.  Goodfellow, J. stated as follows:47 

The evidence discloses an interview, application and monitoring process at the time Father 
Mombourquette applied to the priesthood during the period leading up to his ordination.  I 
accept the evidence of Bishop Colin Campbell that the conduct advanced by F.W.M.’s solicitor, 
namely psychological testing, screening, etc. did not exist beyond essentially that which the 
Diocese conducted and therefore no such standard should be applied retroactively.  The duty of 
the Diocese to parishioners did not at that time require a standard not in existence 20 to 25 years 
ago. 

Nevertheless, his Lordship proceeded to find the diocese liable for breach of fiduciary duty, through 
the actions of Father Mombourquette, although this result was overturned on appeal. 

  Again, however, it is the Pornbacher decision which may cause the greatest concern 
for employers and their insurers.  Although Quijano, J. appears to have accepted that awareness of 
sexual abuse has changed dramatically over the past few years, this did not prevent her from 
finding a breach of whatever standards might have existed at the time in question.48 

2. Limitation Periods — Focusing on B.C. 

  Although there are many limitation periods in force in this and other provinces,49 
personal (i.e. bodily) injury claims in British Columbia are, generally speaking, governed by the two 
year limitation period imposed by section 3(2) of the B.C. Limitation Act.50  That is the starting point 

45. In a presentation to the Insurance Section of the B.C. Branch of the Canadian Bar Association, at Vancouver, on November 2, 1995. 
46. See, for example, J.(A) v. Cairnie Estate, [1993] 6 W.W.R. 305 (Man. C.A.); and Lyth v. Dagg, supra, note 36 at p. 34. 
47. Supra, note 18 at p. 179. 
48. Supra, note 26 at pp. 374-5. 
49. See, for example, section 285 of the Municipal Act, R.S.B.C. 1996, c. 322. 
50. R.S.B.C. 1996, c.266.  Section 3(2) provides as follows: 
 (2) After the expiration of 2 years after the date on which the right to do so arose a person may not bring any of the 

following actions: 
  (a) subject to subsection (4)(k), for damages in respect of injury to person or property, including economic 

loss arising from the injury, whether based on contract, tort or statutory duty; 
 ... 
 (4) The following actions are not governed by a limitation period and may be brought at any time: 
  (k) for a cause of action based on misconduct of a sexual nature, including, without limitation, sexual 
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for such claims, whether they are based on tort, statutory duty, or even contract.  Major exceptions 
to the application of the two year limitation period are provided by the ‘discoverability’ rule, now 
codified in section 6(3) and (4) of the B.C. Limitation Act, and other provisions of the Act which 
could extend or even eliminate any limitation defence. 

a. The Discoverability Rule:  Under Common Law and Statute 

  In order to alleviate injustice which might arise from the strict enforcement of 
limitation periods, the courts have developed a discoverability rule which they have applied in a 
wide variety of circumstances.  In M.(K.) v. M.(H.) (supra), the Supreme Court of Canada was faced 
with a claim for incestuous acts perpetrated against a female plaintiff commencing at the age of 
eight.  She tried to tell her mother about the abuse on one occasion, and later disclosed the incest 
to a school counsellor, who referred her to a psychologist.  She recanted her allegations when she 
was forced to do so by her father.  She subsequently told her employer and her fiancée of the 
incest.  When her marriage ended, she sought counselling.  During these counselling sessions, the 
subject of abuse by her father again arose.  She subsequently explains her troubled past to another 
man whom she wished to marry, and commenced attending a self-help group for incest victims. 

  It was not until 1985 that the plaintiff underwent a course of therapy which enabled 
her to understand that it was her father, and not herself who was responsible for the childhood 
abuse.  It was then that she commenced a suit against her father.  The jury found her father liable, 
but the trial judge dismissed the action on the ground that it was statute-barred.  The dismissal was 
upheld on appeal and the matter was taken to the Supreme Court.  Mr. Justice LaForest, writing for 
the majority, stated as follows:51 

“... I am of the view that this appeal should be allowed.  Incest is both a tortious assault and a 
breach of fiduciary duty.  The tort claim, although subject to limitations legislation, does not 
accrue until the plaintiff is reasonably capable of discovering the wrongful nature of the 
defendant’s acts and the nexus between those acts and her injuries.  In this case, that discovery 
took place only when the appellant entered therapy and the lawsuit was commenced promptly 
thereafter.  The time for bringing a claim for breach of a fiduciary duty is not limited by statue in 
Ontario, and therefore stands along with the tort claim as a basis for recovery by the appellant.” 

  The discoverability rule has been codified in British Columbia, in section 6(3) and (4) 
of the Limitation Act, which states: 

(3) the running of time with respect to the limitation periods set by this Act for any of the 
following actions is postponed as provided in subsection (4): 

(a) for personal injury; 

... 

assault, 
   (i) where misconduct occurred while the person was a minor, and 
   (ii) whether or not the person's right to bring the action was at any time governed by a limitation period; 
51. Infra, at p. 298. 
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(4) Time does not begin to run against a plaintiff with respect to an action referred to in 
subsection (3) until the identity of the defendant is known to the plaintiff and those 
facts within the plaintiffs means of knowledge are such that a reasonable person, 
knowing those facts and having taken the appropriate advice a reasonable person would 
seek on those facts, would regard those facts as showing that 

(a) an action on the case of action would, apart from the effect of the expiration of 
a limitation period, have a reasonable prospect of success, and 

(b) the person whose means of knowledge is in question ought, in the person’s 
own interests and taking the person’s circumstances into account, to be able to 
bring an action. 

  The B.C. Court of Appeal has, since M.(K.) v. M.(H.), held that there are three 
requirements for a postponement of a limitation period, under section 6(3) and (4).52  First, the 
facts falling with the plaintiff’s means of knowledge are those which were actually known and those 
which would become known if the plaintiff took such steps as would have been reasonable for him 
to take in his circumstances.  Second, the words “reasonable man”, as utilized in section 6(4), are 
intended to determine whether the plaintiff had failed in the duty of care owed to him or herself 
judged by a community standard.  Finally, the words “appropriate advice” refer to the nature of the 
inquiry to be made as revealed by the facts within the means of the plaintiff’s knowledge, and thus 
means suitable in the circumstances of those facts.  The facts in M.(K.) v. M.(H.) roughly illustrate 
the application of these principles. 

  Section 6(3) and (4) is in addition to the general postponement of limitations against 
a minor until he or she reaches the age of majority.53  It is not difficult to appreciate the effect that 
this provision may have, particularly when coupled with the problem of “recovered memory” in 
sexual abuse cases. 

b. Two Years or Six (or No Limitation)? 

  In addition to postponements, the applicable limitation period can be extended 
from two to six years, or even eliminated entirely.  Section 3(5) of the Limitation Act constitutes a 
form of ‘basket clause’, stipulating a six year limitation period for claims not provided for elsewhere 
in the Act.54  As breaches of fiduciary duty or contract do not fall within the categories of claims 
enumerated in section 3(2), such claims may be subject to a six year limitation.55  It might also be 
argued that claims for vicarious liability should come within subsection 3(5), as opposed to 3(2), and 
therefore be subject to a six, instead of two, year limitation period. 

52. Levitt v. Carr, (1992) 66 B.C.L.R. (2d) 58 (C.A.), leave to appeal to the S.C.C. dismissed with costs September 10, 1992. 
53. Pursuant to section 7 of the B.C. Limitation Act, R.S.B.C. 1996, c.266. 
54. Section 3(5) of the B.C. Limitation Act, R.S.B.C. 1980, c.266, provides as follows: 

 Any other action not specifically provided for in this Act or any other Act may not be brought after the expiration of 6 years 
after the date on which the right to do so arose. 

55. See M.(K.) v. M.(H.), supra note 59, which considered provision of the Ontario Limitation Act. 
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  Moreover, the Limitation Act has been amended, first on September 1, 1992, and 
then again on June 2, 1994, to eliminate the limitation period for any sexual misconduct involving 
minors, and for all sexual assaults.56  Subsection 3(4) of the Limitation Act now provides that: 

 A person is not governed by a limitation period and may at any time bring an action: 

... 

(k) for a cause of action based on misconduct of a sexual nature, including, without 
limitation, sexual assault, 

(i) where the misconduct occurred while the person was a minor and 

(ii) whether or not the person’s right to bring the action was at any time governed 
by a limitation period; 

(l) for a cause of action based on sexual assault, whether or not the person’s right 
to bring the action was at any time governed by a limitation. 

  The combined effect of sections 6(3) and 3(4) merits brief consideration.  In J.L.V.M. 
v. P.H.,57 Madam Justice Stromberg-Stein noted that section 3(4) removed any time limit for actions 
based on childhood sexual abuse.  Her Ladyship then held, firstly, that this section also eliminated 
any limitation period for related childhood physical abuse.  Secondly, with respect to the sexual 
assault of adults, the time limit was two years under section 3(2), but section 6(4) postponed the 
commencement of this limitation period until:58 

... the plaintiff [is] in a position, with medical assistance, to realize the nexus between the 
accused’s wrongful conduct and the nature and extent of her injuries. 

This reasoning strongly reflects that of the Supreme Court of Canada, in M.(K.) v. M.(H.), noted 
above. 

III. DAMAGES 

  Although the scope of this paper does not permit a detailed discussion, some 
general comments on the range of damages in Canada, as well the related ramifications of a recent 
decision of the B.C. Court of Appeal, are in order. 

  The heads of damage in personal injury cases are well established.  In cases of 
intentional torts, punitive, exemplary or aggravated damages may be granted.  Aggravated damages 
are occasionally lumped in with general or non-pecuniary awards.  A review of primarily B.C. cases, 
over the past few years, indicates a number of general damage awards in the range of $75,000 to 
$100,000, with a high of $250,000.  Past and future wage loss awards have been as high as 

56. Pursuant to section 1 of the Limitation Amendment Act, 1994 R.S.B.C. 
57. (1997) 31 B.C.L.R. (3d) 155 (S.C.). 
58. Ibid., at p. 194. 
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$126,750 and $203,000, respectively, with an aggregate high of $275,000.  Awards for special 
damages, including future therapy, have been as high as $34,000.  Aggravated, exemplary or 
punitive damages have been as high as $50,000, with some courts granting more than one award 
under these heads. 

  The most significant Canadian case on damages for sexual assault or abuse is 
probably S.Y. v. F.G.C.59  In that case, the B.C. Court of Appeal unanimously held that there should 
not be an upper limit on the non-pecuniary damages that may be awarded to victims of sexual 
abuse.  The plaintiff was 36 years old when she brought an action alleging that her stepfather had 
sexually assaulted her some 700 times, between the ages of 7 and 14.  At trial, the jury awarded the 
plaintiff $350,000 as compensatory damages, $250,000 as punitive damages and $50,000 for past 
loss of income. 

  The defendant appealed, and the key issue before the court was whether there 
should be a cap on awards of general damages for sexual abuse.  The court disagreed with the 
defendant’s argument that the non-pecuniary awards in sexual abuse cases should be equated to 
general damages awarded for catastrophic personal injuries. 

  In the “trilogy” of cases before the Supreme Court of Canada in 1978,60 the upper 
limit for non-pecuniary damages in personal injury cases was set at $100,000 (now roughly 
$255,000).61  The rationale for this limitation was set out in Hill v. Church of Scientology of 
Toronto,62 where the Supreme Court of Canada explained that, in personal injury cases, the plaintiff 
is compensated for every aspect of the injury suffered, including past and future wage loss, past and 
future medical care and general damages.  Also, at the time the cap was placed on general 
damages, their assessment had become a problem for courts and for society as a whole; damage 
awards were varying tremendously, the problem was faced by the courts everyday, and the size and 
disparity of awards was affecting insurance rates and, in turn, the cost of operating a motor vehicle 
and doing business.  In Hill, the Court concluded that these rationales for an upper limit on damages 
did not apply in defamation cases. 

  Likewise, the B.C. Court of Appeal, in S.Y. v. F.G.C., was not convinced that such 
rationales apply so as to justify an upper limit on general damages in sexual abuse cases.  There was 
no evidence before the Court that awards in sexual abuse cases had any impact on the public purse, 
and no evidence of any crisis arising from the size and disparity of the awards.  Nor was a cap 
needed to protect against enormous insurance premiums (or so the Court thought).  Moreover, 
unlike catastrophic personal injury cases, sexual abuse claims did not usually result in awards that 
guaranteed lifetime economic security.  Instead, the Court of Appeal was of the opinion that judges 
and juries had to be in a position to determine an amount that was fair and reasonable in the 
circumstances - a sum which might exceed a general cap on damages. 

59. (1996), B.C.L.R. (3d) 155 (C.A.). 
60. Andrews v. Grand & Toy Alberta Ltd. (1978), 83 D.L.R. (3d) 452; Arnold v. Toro (1978), 85 D.L.R. (3d) 609; Thornton v. Board of School 

Trustees of School District No. 57 (Prince George) (1978), 83 D.L.R. (3d) 980. 
61. See for example, Neugen v. Korn (1995), 127 D.L.R. (4th) 577 (S.C.C.). 
62. (1995) 126 D.L.R. (4th) 129 (S.C.C.). 
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  However, the Court of Appeal did proceed to reduce the plaintiff’s compensatory 
damages award to $250,000 after reviewing similar cases and noting that juries, without guidance 
as to the range of awards in comparable cases, might have difficulty keeping their emotions under 
control.  The Court also reduced the award of punitive damages to $50,000.  The Court therefore 
found reasons to exercise some control over the size of the award.  Although a cap is inappropriate, 
awards in similar cases should act as a limiting factor. 

  It is therefore clear that non-pecuniary and other damage awards in sexual abuse 
cases could be very substantial.  As noted above, the recent cases involving facts similar to S.Y. v. 
F.G.C. certainly indicate a trend to higher awards. 

IV. INSURANCE COVERAGE 

  As with other newly developing areas of insurance law, most of the coverage cases 
with respect to sexual misconduct have been decided in the United States.  Our analysis will 
therefore focus largely on the American caselaw, as well as the small number of reported Canadian 
cases of any significance.  We will consider the grant of coverage, exclusion clauses (including 
‘intentional acts’ and the problem of ‘innocent’ co-insureds), triggerage, the duty to defend, and 
then coverage under liability policies for medical professionals. 

1. The Grant of Coverage — “Occurrence”-based Policies 

  The starting point for any analysis of a policy wording must be the grant of coverage.  
If the acts or omissions in question do not come within the grant, then it will obviously be 
unnecessary to determine whether any exclusion clauses apply.  Of particular significance will be 
the meanings of “occurrence” and “accident” which are sometimes, but not always, defined in the 
policies.  We will also consider long tail risks, as well as coverage for “bodily injury”, “personal 
injury”, “property damage”, and even punitive damages. 

a. “Occurrence” — Long Tail Risks 

  The limitation issues discussed above can only exacerbate the problem of long tail 
risks faced by most liability insurers.  Much like environmental pollution or ‘toxic tort’ claims, 
allegations of sexual assault, abuse or harassment can take years, if not decades to emerge.  As 
most liability policies, with the general exception of those covering professional errors or omissions, 
are written on an “occurrence” (as opposed to “claims made”) basis, insurers today could be faced 
with hundreds, if not thousands of civil claims of a type which, until only a few years ago, were 
relatively unusual.  They can only hope that the applicable policies have long since been lost by their 
insureds, and therefore cannot be proved.63 

63. As happened in C.L. v. Dominion of Canada General Insurance Co., [1997] O.J. No. 1932 (Ont. Ct. of J. - Gen. Div.). 
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b. ‘Occurrences’ and ‘Accidents’ vs. ‘Intentional Injuries/Acts’ 

  Many, if not most, CGL and homeowners’ policies define “occurrence” in such a way 
as to leave intentional actions outside of coverage, without even the necessity of an exclusion for 
such conduct.  For example, IBC Form 2100 defines “occurrence” as: 

an accident, including continuous or repeated exposure to substantially the same general 
harmful conditions. 

  The word “accident” may or may not be defined in a given policy; it is not in the IBC 
2100.  However, Canadian courts have determined that word to mean an unintended or 
unexpected event.64  These definitions, together with various forms of ‘intentional acts’ or 
‘intentional injuries’ exclusions, constitute one of the main defences to coverage for sexual assault, 
abuse and harassment claims, namely, that such conduct was deliberate.  The IBC 2100 also 
includes such an exclusion clause, as follows: 

This insurance does not apply to: 

a. “Bodily injury” or “property damage” expected or intended from the standpoint of the 
insured... 

Although this is commonly referred to as an ‘intentional acts’ exclusion, what it actually takes 
outside of coverage are ‘intentional injuries’.  An example of a true ‘intentional acts’ exclusion, is as 
follows:65 

You are not insured for claims arising from: 

... 

(5) bodily injury or property damage caused by any intentional or criminal act or failure to 
act by: 

(a) any person insured by this document... 

Some policies incorporate the “expected or intended” language into the grant of coverage, for 
example, by defining “occurrence” as: 

an accident, including continuous or repeated exposure to conditions to conditions, which results 
in bodily injury neither expected nor intended from the standpoint of the insured. 

  The broad defence to coverage for deliberate sexual misconduct therefore has two 
narrow aspects.  First, has there been an “occurrence” under the policy?  Second, was the resultant 
injury or damage “expected or intended”?  Alternatively, were the acts or omissions intentional or 
criminal in nature?  The latter issue will be addressed below, under a separate heading. 

64. See, for example, Canadian Indemnity Co. v. Walkem Machinery & Equipment Ltd. (1973) 38 D.L.R. (3d) 265 (B.C.C.A.), upheld [1975] 5 
W.W.R. 510 (S.C.C.). 

65. Utilized, among other insurers, by various Lloyd's of London syndicates. 
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  The definition of an “occurrence” as an “accident” generally has a greater impact on 
coverage for employers, and other so-called “innocent” insureds, than it has on claims against the 
perpetrators of sexual assault, abuse or harassment.  Coverage for perpetrators will therefore be 
considered below, in the context of the ‘intentional acts’ exclusion. 

c. ‘Vicarious’ Liability Coverage 

  With respect to employers, family members and other ‘innocent’ insureds, the 
majority view in the United States is that claims for either vicarious liability or direct negligence are 
covered.  In McLeod v. Tecorp International,66 the plaintiff alleged that she had been sexually 
harassed by a co-worker, and was therefore constructively dismissed.  She sued her employer for 
wrongful dismissal and unlawful employment practices.  The employer’s liability insurers denied 
coverage, relying on the definition of “occurrence”.  However, the Oregon Court of Appeals held 
that, although there was no coverage for the co-worker, because his acts did not constitute an 
occurrence, the employer was covered.  The employer was found not to have acted intentionally, 
because it was only being pursued on the basis of vicarious liability.  The Court stated that the 
relevant inquiry to make was whether or not the employer expected, foresaw or intended the 
alleged conduct.  The Oregon Supreme Court subsequently reversed, but on other grounds.  This 
result would therefore follow regardless of whether the ‘unexpected or unintended’ language was 
found in the grant of coverage or an ‘intentional acts’ exclusion, and is equally relevant to cases of 
sexual assault or abuse, as well as harassment. 

  Other decisions finding coverage for allegations of vicarious liability include 
Seminole Point Hospital Corp. v. Aetna Casualty & Surety Co.,67 and Ranger Insurance Company v. 
American Mutual Protection Bureau,68 which will be considered momentarily. 

d. Coverage for Direct Liability 

  As for allegations of negligent hiring, supervision or failure to terminate, most 
American courts also favour coverage.  We begin our analysis with negligent hiring cases.   

  In Silverball Amusement, Inc. v. Utah Home Fire Insurance Co.,69 a video arcade 
employee abused a nine year old customer.  The plaintiff sued the employer for negligent hiring and 
supervision.  The court concluded that the availability of coverage was determined by two events.  
First, there was the employer’s hiring, which was allegedly negligent, and second, the employee’s 
molestation of the customer, which was clearly intentional.  From the standpoint of the employer, 
as opposed to the perpetrator, the molestation was neither expected nor intended, such that the 
insured was covered. 

66. (1992) 117 Ore. App. 499. 
67. 675 F. Supp. 44 (D.N.H. 1987). 
68. (1992) Lexis 13578 (N.D. Cal). 
69. 842 F. Supp. 1151 (W.D. Ark.), aff'd per curiam, 33 F. 3d 1476 (8th Cir. 1994). 
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  In USF&G v. Open Sesame Childcare Center,70 the Northern District of Illinois also 
found coverage for a negligent hiring claim against the employer of an abuse perpetrator.  The 
Court held that a refusal to distinguish between the abuser’s intentional conduct, and the 
employer’s alleged negligence in hiring the abuser, would disregard the policy provision that the 
injury must be expected or intended “from the standpoint of the insured” (emphasis added - and 
more on this point below).  A negligent hiring claim was also held to be covered by an Alabama 
Court in Capital Alliance Insurance Co. v. Thorough-Clean.71   

  However, there is a significant minority line of cases to the contrary.  In American 
Empire Surplus Lines Insurance Co. v. Bay Area Cab Lease Inc.,72 a California court held that 
negligent hiring did not constitute an “accident” and therefore did not come within the definition of 
“occurrence” in a CGL policy.  The court stated as follows:73 

The hiring of [the defendant] Woods merely created the potential for injury to [the plaintiff] 
Shawn but was not itself the cause of the injury.  ‘Courts have consistently drawn a distinction 
between the immediate circumstances which inflict bodily injury and the antecedent negligence 
which sets in motion a chain of events leading to that injury.’  Maples v. Aetna Casualty & Surety 
Co. 

  In Commercial Union Insurance Companies v. Sky, Inc.,74 the employer sought 
coverage for sexual harassment claims, as well as claims of negligent hiring and supervision.  The 
court focused on the employee’s actions, determining that the alleged series of sexual overtures 
and touching could not be considered ‘accidental’.  Without directly addressing the negligence 
claims against the employer, the court held that any injury alleged by the plaintiff could not have 
been the result of an “occurrence”, and that the ‘intentional acts’ exclusion also applied to deny 
coverage. 

  With respect to negligent supervision, as noted, USF&G v. Open Sesame Childcare 
Center (supra) supports coverage for employers regarding such claims.  However, perhaps the 
leading decision on this specific point is Seminole Point Hospital Corp. v. Aetna Casualty & Surety Co. 
(supra).  In that case, James O’Neill, a former hospital supervisor, was sued by two employees for 
sexual harassment.  The New Hampshire District Court held that because the hospital could be 
liable for negligent supervision and failure to investigate, as well as vicariously, its liability insurers 
had to defend and potentially indemnify. 

  Two other significant case are Ranger Insurance Company v. American Mutual 
Protection Bureau (supra) and Allstate Insurance Co. v. Patterson.75  In the Ranger case, another 
employee filed a sexual harassment claim against her supervisor.  The insurer denied coverage, 
based on an exclusion for bodily injuries to employees arising out of the scope of their employment.  
On a motion for reconsideration, the trial court maintained its ruling of non-coverage, but held that, 

70. 819 F. Supp. 756 (N.D. Ill. 1993). 
71. 639 So.2d 1349 (Ala. 1994). 
72. 756 F. Supp. 1287 (N.D. Cal. 1991). 
73. Supra, at pp. 1290. 
74. 810 F. Supp. 249 (W.D. Ark. 1992). 
75. 904 F.Supp. 1270 (D. Utah 1995). 
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absent the exclusion, the insurer would have had a duty to defend allegations of negligent 
supervision and vicarious liability. 

  In Patterson, coverage was allowed, with respect to a negligent supervision claim 
against parents of teenaged abuse perpetrators.  However, in Mutual of Enumclaw v. Wilcox,76 the 
Idaho court came to a contrary result.   

  In the latter case, a dozen children alleged that the insured’s husband had molested 
them at a child development centre where the husband and wife both worked, and at their home, 
where the couple sometimes took in foster children.  The plaintiffs alleged that the insured wife 
was negligent in failing to report the abuse to law enforcement authorities, to report her husband’s 
paedophiliac tendencies to his employer, and to warn the plaintiffs who were molested in their 
home.  The Idaho court stated as follows:77 

The injuries suffered by the minors is child molestation.  While the acts or failure to act by [the 
wife] may have created or contributed to the environment which permitted her ex-husband’s 
conduct, [the wife] did not commit the acts complained of by the 12 anonymous plaintiffs. 

As such, the wife’s conduct did not constitute an “occurrence”, and she was not covered under a 
home-owners policy. 

  Finally, regarding failure to terminate the employment of a perpetrator, coverage 
for an employer was denied in Knowles v. United Services Auto Association.78  In that case, the 
continued employment of a known molester was held not to constitute an “occurrence”. 

  We will continue our analysis of coverage for ‘innocent’ insureds when we consider 
the ‘intentional acts’ exclusion, and its impact on claims against perpetrators. 

e. “Bodily Injury” 

  Allegations of sexual misconduct can result in claims for “bodily injury”, “personal 
injury” and even “property damage”.  However, it is the scope of claims for “bodily injury” which 
has been the most litigated coverage issue in this area of the law in Canada, to date.  Somewhat 
surprisingly, and to the detriment of most liability insurers, there has been a significant divergence 
between the Canadian and American authorities. 

  In the United States, the majority rule is that purely emotional or psychological harm 
does not constitute “bodily injury”.79  However, where physical symptoms do manifest themselves, 
even as an indirect result of emotional distress or psychological harm, almost all American courts 

76. 843 P. 2d 154 (Idaho 1992). 
77. Ibid. at p. 159. 
78. 113 N.M. 703 (1992). 
79. See, for example, West American Insurance Co. v. Bank of Isle of Wight, 673 F. Supp. 760 (E.D. Va. 1987); Northwest Farm Bureau Insurance 

Co. v. Roberts, 765 P. 2d 328 (Wash. App. 1988); National Casualty Co. v. Great Southwest Fire Insurance Co., 833 P. 2d 741 (Colo. 1992); 
and S.L. Industries, Inc. v. American Motorists' Insurance Co., 607 A. 2d 1266 (N.J. 1992). 
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will find that there has been “bodily injury”.80  There is a significant minority view that emotional or 
psychological harm does constitute “bodily injury”, even in the absence of physical symptoms.81  
This is particularly so where, as in virtually all cases of abuse but, to a lesser extent harassment, the 
non-physical harm was caused or contributed to by physical contact.82 

  Although the Canadian position is now quite clear, and reflects the minority view in 
the United States, the way in which it has developed merits some discussion.  In Wellington 
Guarantee v. Evangelical Lutheran Church in Canada,83 the plaintiffs in the underlying tort action 
alleged physical and sexual assault by a former Lutheran pastor who was also their adoptive father.  
Although the assaults allegedly occurred between 1960 and 1977, proceedings were not 
commenced until 1994.  This constituted a “claim made” under a D&O policy issued in 1993.  The 
policy excluded coverage with respect to claims “for bodily injury, sickness, disease, or death”.  The 
plaintiffs particularized their damages as including depression, insomnia, psychological injury, loss 
of income and earning capacity and mental distress. 

  Mr. Justice Lander began his reasons at the trial level by stating that it was:84 

irrelevant whether the abuse involved actual physical contact or touching.  It is the alleged result 
or effect of the ‘wrongful act’ on the plaintiffs that is important. 

His Lordship considered, and distinguished all of the American cases which the insurer relied upon, 
held that the exclusion clause was not ambiguous, and ruled that none of the alleged injuries 
constituted “bodily injury”. 

  By the time that the appeal in that case was heard, the issue of coverage for “bodily 
injury” under a CGL policy had been considered by the Manitoba Court of Queen’s Bench.  In 
Victoria General Hospital v. General Accident Assurance Co. of Canada,85 the plaintiff in the 
underlying action alleged sexual abuse by an employee of the hospital, as a result of which she 
claimed damages for mental trauma, mental distress and psychological injury.  Mr. Justice 
Clearwater reviewed both the American authorities and dictionary definitions of “sick” and 
“disease”.  His Lordship concluded that sickness, if not disease, clearly included impairment of 
mental health, and therefore held that the tort claim was covered. 

  The Court of Appeal in Wellington Guarantee v. Evangelical Lutheran Church of 
Canada took much the same approach as the trial judge in Victoria General Hospital.  The focus of 
both counsels’ argument, and the reasons of Hinds, J.A. was on “sickness” and “disease”, as 
opposed to “bodily injury”.  Indeed, the Court of Appeal considered it unnecessary to determine the 
meaning of “bodily injury”.  The appeal was allowed, and coverage was denied.  The result, of 
course, has been to expand coverage under CGL policies, which do insure “bodily injury”. 

80. For example, Voorhees v. Preferred Mutual Insurance Co., 607 A. 2d 1255 (N.J. 1992). 
81. For example, Lavanant v. General Accident Insurance Co. of America, 595 N.E. 2d 819 (N.Y. 1992); and State Farm Mutual Auto Insurance 

Co. v. Ramsey, 374 S.E. 2d 896 (S.C. 1988). 
82. Allstate Insurance Co. v. McCranie, 716 F. Supp. 1440 (S.D. Fla. 1989), aff'd, 904 F. 2d 713 (11th Cir. 1990). 
83. [1995] I.L.R. 1-3236. 
84. At para. 12. 
85. [1995] 8 W.W.R. (106 Man. Q.B.). 
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  Two subsequent trial level decisions have followed and applied the reasoning in 
Wellington Guarantee and Victoria General Hospital.  Wilkieson-Valiente v. Wilkieson,86 concerned 
allegations by a female plaintiff of repeated childhood sexual assaults by her stepfather.  On an 
application with respect to coverage provided by four successive insurers, the Ontario Court of 
Justice stated:87 

It now seems beyond dispute that the psychological trauma claimed by the plaintiff falls within 
the definition of “bodily injury” for the purpose of this action.  Even in the context of criminal 
jurisprudence, where the definition of “bodily harm” as “any hurt or injury” must be strictly 
construed in favour of the accused, those words have been found to include psychological 
harm.... 

  In Children’s Aid Society of Halifax v. Boreal Insurance,88 the Nova Scotia Supreme 
Court similarly stated that:89 

[I]n circumstances very similar to the present case, courts with which I concur have had little 
difficulty in concluding that severe psychological trauma fits within the definition of bodily injury, 
sickness or disease as contained in a similar exclusion clause. 

The Court referred to the decisions in Victoria General Hospital and Wellington Guarantee.  The 
policy in question was one of professional liability insurance which contained, among other 
exclusion clauses, one for “bodily injury”. 

f. “Personal Injury” 

  The IBC Form 2100 also grants coverage for compensatory damages caused by 
“personal injury”.  “Personal injury” is defined as: 

injury, other than “bodily injury”, arising out of one or more of the following offences: 

a. False arrest, detention or imprisonment; 

b. Malicious prosecution; 

c. Wrongful entry into, or eviction of a person from a room, dwelling or premises that a 
person occupies; 

d. Oral or written publication of material that slanders or libels a person...; or 

e. Oral or written publication of material that violates a person’s right of privacy. 

Such language obviously contemplates intentional conduct. 

86. [1996] I.L.R. 1-3351. 
87. At p. 4132. 
88. [1996] N.S.J.N. 508 (N.S.S.C.). 
89. At para. 25. 
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  However, the writer is not aware of any American cases in which “personal injury” 
coverage for sexual misconduct has been upheld.  In Auto Owners Insurance Co. v. Todd,90 the 
insured father had allegedly forced his daughter to stay in bed overnight after molesting her.  The 
Minnesota court held that this constituted a claim for “false imprisonment”, but this result was 
reversed on appeal. 

  The obvious benefit of “personal injury” coverage, for plaintiff victims, would be 
that it could require an insurer to indemnify for the acts of the perpetrator of sexual assault, abuse 
or harassment as opposed to just the liability of his or her employer.  The victim would therefore 
not necessarily be deprived of recovery from a liability insurer, in circumstances where there was 
no negligent or vicariously liable employer to pursue. 

  Many of the decisions regarding “personal injury” focus on whether the technical 
requirements for coverage, such as establishing defamation have been met.91  However, some fall 
back on public policy, which has been codified in some States,92 forbidding indemnification for 
intentional misconduct.  Such prohibition is a matter of common law in other American 
jurisdictions.93 

  The duty to defend an alleged perpetrator in a sexual misconduct case was first 
ruled upon by a Canadian court in 1996.  The reasons of the British Columbia Supreme Court in that 
case, namely, Sansalone v. Wawanesa Mutual Insurance Co.,94 were released on January 10, 1997.  
Sansalone is one of five defendants, all employed as drivers by B.C. Transit, in an ongoing action in 
which the plaintiff alleges that sexual acts were committed against her on various occasions 
between 1990 and 1992, while she was between 15 and 18 years of age. 

  The insurer in such case argued, among other matters, that it was against public 
policy to require it to provide a defence and indemnity because of the allegations of sexual 
misconduct.  Mr. Justice Smith held that there was “no merit” in that submission, at least with 
respect to the duty to defend:95 

True or not, the respondent [insurer] has agreed to defend if the claims are within the policy 
coverage and no public policy has been identified that would entitle the respondent to resile 
from that agreement. 

  The truth of the allegations would not be established until judgment was rendered 
in the underlying action.  His Lordship therefore considered that, in the context of the petition for a 

90. N.W. 2d, 1996 WL 254942 (Minn. May 16, 1996). 
91. For an excellent discussion of "personal injury" coverage, see McPherson, Mary E., Helms, Judith F. and Scheuk, Todd S., "Emerging Issues 

Involving Personal Injury Liability Coverage: An Overview", Defence Research Institute Insurance Coverage and Practice Symposium, 9615, 
June 27-8, 1996, San Francisco, California, especially pp. 41-56. 

92. For example, California Insurance Code, 533. 
93. J.C. Penney Casualty Insurance Co. v. M.K., 278 Cal. Rptr. 64 (Cal. 1991) cert. denied, 112 S.Ct. 280 (1991); Coit Drapery Cleaners, Inc. v. 

Sequoia Insurance Co., 18 Cal. Rptr. 2d 692 (Cal. App. Dist. 1993); Hambsch v. Harrsch, 606 A. 2d 879 (N.J. Super. 1991); Mohan v. City of 
Bethlehem, 898 F. Supp. 310 reconsid. denied, 902 F. Supp. 76 (E.D. Pa. 1995); Teti v. Huron Insurance Co., 914 F. Supp. 1132 (E.D. Pa. 
1996). 

94. (1997) 32 B.C.L.R. (3d) 162 (S.C.), reversed on appeal, April 9, 1998 (per Hollinrake and Proudfoot, J.J.A, Finch, J.A. dissenting). 
95. At p. 177 (S.C.). 
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defence, the premise of the public policy submission could not be established and the insurer was 
obligated to defend. 

  That decision was overturned on appeal,96 but without reference to public policy 
arguments.  Whether the reasoning of Smith, J. will enhance the likelihood of “personal injury” 
coverage for sexual assault, abuse or harassment in Canada, remains to be seen. 

g. “Property Damage” 

  Even though Canadian insurers and courts are just beginning to come to grips with 
issues of civil liability and insurance coverage for sexual misconduct, we are also seeing the first 
countersuits.   

  In C.L. v. Dominion of Canada General Insurance Co.,97 the plaintiff had filed a 
complaint of sexual assault against one Robert Ellacott.  Ellacott was arrested, charged and 
subsequently acquitted.  Shortly thereafter he sued his accuser, claiming damages for malicious 
prosecution, false imprisonment, injurious falsehood and defamation.  His accuser’s homeowner’s 
policy did not include coverage for “personal injury”.  However, in the course of rejecting her claim 
for a defence, the court did concede that Ellacott’s claim for lost wages and legal fees paid to 
defend himself in the criminal proceedings would have constituted “property damage”.  But for the 
‘intentional acts’ exclusion, that portion of Ellacott’s claim would therefore have been covered by 
his accuser’s homeowners insurer. 

h. “As Damages” 

  Another issue in respect of which public policy has at least been raised by a 
Canadian court in the context of sexual misconduct cases is coverage for punitive damages.  In 
Victoria General Hospital, Clearwater J. noted that there was not even consensus at the trial court 
level in Canada as to whether insurers should be required to indemnify for punitive damages for 
deliberately inflicted harm.  In the United States, there is a well established and, in many 
jurisdictions, legislated rule against insurers paying punitive damages. 

  However, the General Accident policy before the court in Victoria General Hospital 
provided for payment of “all sums” which the insured became legally obligated to pay “as 
damages”.  Such coverage was held to be “clearly broader than an obligation to pay only 
‘compensatory damages’“.98  More recent wordings will include the limited word “compensatory”, 
but many of the old policies that will become involved in those cases may not. 

96. (1997) 32 B.C.L.R. (3d) 162 (S.C.) reversed on appeal April 9, 1998 (per Hollinrake and Proudfoot, J.J.A.; Finch, J.A., dissenting). 
97. [1997] O.J. No. 1932 (Ont. Gen Div.). 
98. At. para. 22. 

{FLG-00098216;1} 32 
 

                                                           



2. Exclusion Clauses:  CGL and Homeowners’ Policies 

  As noted above, one of the main defences to coverage for sexual misconduct under 
either CGL or homeowners policies, is the ‘intentional acts’ exclusion.  Many insurers have recently 
added exclusion clauses for ‘sexual acts’ generally, or “assault and battery” generally.  However, for 
the foreseeable future, most coverage denials will be based on more traditional policy wordings. 

a. ‘Sexual Acts’ Exclusion 

  As with environmental claims in the 1970’s and ‘80’s, insurers in the 1990’s are 
scrambling to revise policy wordings to cope with the onslaught of civil proceedings for sexual 
misconduct.  One obvious way to minimize future defence costs and indemnity payments is to 
simply exclude all sexual acts from coverage.  Such a clause has already been tested, and upheld by 
the Nova Scotia Supreme Court. 

  In Children’s Aid Society of Halifax v. Boreal Insurance Co. (supra), the professional 
liability policy in question included an endorsement excluding any claims “resulting from, connected 
with or alleging sexual behaviour or physical, mental or emotional abuse....”.  The allegations in the 
underlying action were that the Society had placed the plaintiff in the care of an individual who 
sexually abused her over a period of years, and that one of their social workers, who was involved 
in such placement, was aware of the abuse and failed to take steps to prevent or stop it. 

  Mr. Justice Tidman acknowledged that the endorsement contained “some 
ambiguity”, and that its language was “indeed general and sweeping”.  However, he went on to 
state as follows:99 

[T]he clause must be read with the policy as a whole to determine what was in the reasonable 
contemplation of the parties at the time the contract was made. 

It seems clear the policy read as a whole is unambiguous.  The respondent is obliged to pay 
damages awarded against the insured or its servants “on account of any claim made against the 
insured because of an error, omission or negligent act”. 

... 

Endorsement number 3 excludes any claim made against the insured “resulting from, connected 
with, or alleging ... abuse”.  Any precision lacking in the language of the endorsement is cleared 
up by the definition of “claim”....  In that clause, claim is defined as a claim for monetary 
damages against the insured, an allegation against the insured, or circumstances which could 
reasonably give rise to a claim in damages. 

Accordingly, I would hold that endorsement number 3 does not give rise to a duty to defend. 

  A number of American courts have come to the same conclusion, when interpreting 
similar exclusionary wordings.100  In some cases, insureds have sought to overcome ‘sexual act’ 

99. At. paras. 18-21. 
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exclusions by arguing that one or more of the underlying claims was not sexual in nature.  For 
example, in Bolden v. Economy Preferred Insurance,101 a teenager surreptitiously video-taped his 
sexual activities with a young girl, and then shared the tapes with his friends.  The victim’s claims 
focused on the sharing of the video tape, but the court held that the same nevertheless “arose out 
of” sexual acts. 

  This result is to be contrasted with that in Lopez v. New Mexico Public Schools 
Insurance Authority.102  In that case, the plaintiff alleged racial discrimination, in addition to sexual 
abuse of a student by an elementary school teacher.  The court noted that although the racial 
discrimination claim appeared to arise from the child’s molestation, this could not be determined 
until after the insured had defended the claim and could prove that the exclusion clause applied. 

b. “Assault and Battery” Exclusion 

  A number of insurers have similarly added an exclusion for “assault and battery”, 
whether committed by an insured or anyone else.  One version of such exclusion is as follows: 

Anything contained in this policy to the contrary notwithstanding; it is agreed and understood 
that this policy shall not cover claims for bodily injury or death caused by or arising directly or 
indirectly out of or from an assault and battery of any nature whatsoever whether or not 
committed by or at the direction of the insured. 

Another provides: 

It is hereby understood and agreed that no coverage shall apply under the policy for any claim, 
demand or suit based on assault and battery, and assault and battery shall not be deemed an 
accident, whether or not committed by or at the direction of the insured. 

The American jurisdictions which have considered such exclusions have not made a distinction 
between the “arising out of” version and the “based on” version.  Moreover, the vast majority of 
United States courts have held the “assault and battery” exclusion to be effective in barring 
coverage for third party claims for sexual assault or abuse.103 

c. The ‘Intentional Acts/Injuries’ Exclusions — Perpetrators 

  Absent a specific ‘sexual acts’ exclusion, an insurer’s best coverage defence with 
respect to claims against insured perpetrators will usually be that for ‘intentional acts’ or 

100. For example, IPCI Ltd. v. Old Republic Insurance Co., 758 F. Supp. 478, 479 dismissed, 777 F. Supp. 1451 (E.D. Wis. 1991); Taryn E.F. v. 
Joshua M.C., 505 N.W. 2d 418, 422 (Wis. App. 1993); Bolden v. Economy Preferred Insurance, 518 N.W. 2d 179 (N.D. 1994); Northwest G.F. 
Mutual Insurance Co. v. Norgard, 518 N.W. 2d 179 (N.D. 1994); McAuliffe v. Northern Insurance Co. of New York, 69 F. 3d 277, 279 (8th Cir. 
1995); Tara N. v. Economy Fire & Casualty Insurance Co., 540 N.W. 2d 26 (Wis App.) rev. denied, 542 N.W. 2d 155 (Wis. 1995);  

101. See above. 
102. 870 P.2d 745, 747 (N.M. 1994) 
103. For example, United Natl. Ins. Co. v. Entertainment Group, Inc., 945 F.2d 210 (7th Cir. 1991); American Empire Surplus Lines Ins. Co. v. Bay 

Area Cab Lease, Inc. 756 F. Supp. 1287 (N.D. Ca. 1991); Sphere Drake Ins. Co. v. Levinson, No. 90-3349, 1990 U.S. Dist. LEXIS 15071 (E.D. Pa. 
November 9, 1990); Paul v. Montesino, 535 So. 2d 6 (La. App. 1988). 
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‘intentional injuries’.  An “assault and battery” exclusion is also a powerful defence, but may not be 
effective regarding allegations of sexual harassment.  As we will see under the next heading, 
‘intentional acts/injuries’ exclusions may also preclude coverage for ‘innocent’ co-insureds. 

  In Canada, as in the United States, the law is clear that in order for an ‘intentional 
injuries’ exclusion to apply, an insured must have intended both the act complained of and the 
resulting harm.  This dual requirement has posed difficulties for insurers, particularly with respect 
to the duty to defend.  Plaintiffs will generally plead negligence, in the alternative to deliberate 
misconduct, and insureds can argue that, while their actions may have been intentional, they did 
not intend to cause any harm.  In the context of sexual assault, abuse and harassment claims, such 
issues have often become intertwined with that of consent, or the lack thereof. 

  Three Canadian trial courts have commented on this dual requirement, in the 
context of sexual assault or abuse claims, and these issues have recently been ruled upon by the 
British Columbia Court of Appeal.  It would appear that sexual harassment has yet to be considered, 
in the context of coverage, at least in this country. 

  In Sansalone v. Wawanesa Mutual Insurance Co. (supra), Mr. Justice Smith stated as 
follows, in his trial judgment:104 

In my view, the intention of the insured is not a question of law but is a question of fact in each 
case, and the duty to defend must be approached on a case-by-case basis, as suggested by the 
Court of Appeals of Michigan in Alber v. Farm Bureau Mutual Insurance Co. of Michigan..., which 
concerned an exclusion clause in language identical to the exclusion clause under consideration 
here... 

In reversing the trial judgement, Court of Appeals distinguished between cases where the 
insured’s act was intentional but the resulting injury was unintentional, and cases where the 
intentional act could only result in injury. 

... 

In the result, the Court held that the intentional-act exclusion is applicable only if the insured 
subjectively intended both his acts and the resulting injury, that in the circumstances presented 
the Court could not presume subjective intent to injure from the mere fact of intentional sexual 
intercourse, and that the sexual intercourse was an occurrence within the coverage provisions of 
the policy even though the insured’s conduct was intentional, because it is possible to have an 
occurrence or accident arising out of an insured’s intentional conduct. 

This approach, requiring a showing of subjective intention of both of the act and the resulting 
injury, is consistent with Canadian authority cited in argument ... 

  As noted above, the insurer was ordered to defend, but that result was reversed on 
appeal (as will be discussed below).  One of the other trial level decisions is Wilkieson-Valiente v. 
Wilkieson (supra), which was handed down by the Ontario Court, General Division, and will be 
considered under the next heading. 

104. At p.174-6. 

{FLG-00098216;1} 35 
 

                                                           



  M.J. Oppenheim v. Scalera105 is a companion case to Sansalone v. Wawanesa, 
involving another bus driver and the same alleged victim.  Scalera’s homeowners’ policy contained a 
true ‘intentional acts’ exclusion, which is quoted above.106  However, the results with respect to the 
duty to defend were the same as in the Sansalone case, both at trial and on appeal. 

  In dismissing the insurer’s petition in M.J. Oppenheim v. Scalera (supra), for a 
declaration that it had no duty to defend, Madam Justice Humphries stated as follows, in her trial 
judgment:107 

[I]n my view, in the context of sexual assault, whether criminal or civil, the issue of consent is 
inextricably bound up in the nature of the act because consent or belief in it is an integral part of 
intention.  In this peculiar context, an intentional act could include aspects of negligence.  In its 
entirety, the alleged event could include a negligent act on the part of the respondent - that is a 
negligent formation of belief in consent - and this possibility is raised on the pleadings. 

  As noted, the decisions in both the Sansalone case and Oppenheim v. Scalera were 
reversed on appeal.  In an earlier version of this paper, the author predicted that the British 
Columbia Court of Appeal would not change the result in either case, largely because of the consent 
issue.  Fortunately for insurers, that prediction could not have been less accurate. 

  The Court of Appeal handed down joint reasons in Sansalone and Scalera.  
Mr. Justice Finch dissented, and wrote the most extensive (and, in the author’s humble opinion, 
most well-reasoned) judgement.  The two sets of reasons focused on four issues.  With respect to 
the first of these, Finch, J.A. stated as follows:108 

... I do not accept the argument that non-consensual sexual activity can be considered as 
negligence where the actor has a mistaken belief in the other’s consent, because if there is no 
consent the conduct is either an assault or battery, no matter what the actor believes. 

Mr. Justice Hollinrake (with Proudfoot, J.A. concurring) agreed. 

  Secondly, Finch, J.A. would have held that Wawanesa’s ‘intentional injuries’ 
exclusion nevertheless did not preclude a duty to defend.  His Lordship stated:109 

The Wawanesa exclusion, however, is not for intentional acts causing injury, but for injury caused 
intentionally.  Wawanesa says that the act cannot be separated from the harm.  In many cases 
that will be so, and counsel cites Albert v. Farm Bureau Mut. Ins. Co. of Michigan ... as well as 
Wilkieson-Valiente v. Wilkieson... as examples of where a sexual act itself has been used to infer 
the intentional infliction of injury.  What distinguishes cases of that sort from this one is the age 
of the complainant or victim and, sometimes, the familial relationship between the parties.  Ms. 
[C.] is alleged to have been born on 143 October, 1974, and Sansalone’s activities with her are 
alleged to have taken place between 1990 and 1992.  [C.] was therefore, on the pleadings, 
somewhere between the ages of 15 and 18 when these events occurred.  Evidence might be led 

105. [1997] B.C.J. No. 2481 (S.C.) reversed on appeal, April 9, 1998 (per Hollinrake and Proudfoot, J.J.A; Finch, J.A., dissenting). 
106. At p. 21. 
107. At para. 30. 
108. At para. 60. 
109. At paras. 34-5. 
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to support the proposition that any sexual activity between a young woman of that age, and a 
man of Sansalone’s age (not shown on the pleadings) must inevitably have harmful 
consequences for her, but that is not a proposition of which I would be prepared to take 
judicial notice, nor to infer, without more. 

The Supreme Court of Canada has recently held, in R. v. McDonnell... that it is an error to 
presume that actual harm results from a sexual assault.  Psychological harm may be likely, but as 
Mr. Justice Sopinka said for the majority (at 977): 

Such a likelihood does not, however, establish a legal presumption of harm in 
cases involving an actual assault, as opposed to a threat.  If harm is an element 
of the offence, the Crown must prove its existence beyond a reasonable doubt. 

I think the above statement is equally applicable in the context of a civil suit.  If harm is a material 
fact in the civil cause of action alleged, it too must be proven. 

(emphasis added) 

  However, the majority disagreed.  In his reasons, Hollinrake, J.A., stated:110 

I have come to the conclusion that Cooperative Fire & Casualty Co. v. Saindon... applies to this 
case. 

These cases stand for the proposition that when the risk of injury is inherent in the insured’s 
deliberate act so that the injury is the natural and probable consequence of the act, the intention 
to commit the act is the intention to cause the injury, and the claim is therefore excluded from 
coverage by the intentional act exclusion. 

... 

It is true that there is no psychological or other evidence before the Court to say that the harm 
alleged was the inevitable result of the sexual activity asserted in the statement of claim. 

With respect, however, I cannot conclude that the harm must be shown in this case by the 
insurer to be an inevitable result of the battery alleged.  In my opinion, Saindon does not go that 
far.  I think it enough if it can be said that the harm alleged from the acts asserted are a natural 
and probable result of those acts and the risk of injury is inherent in the act of the insured. 

The statement of claim asserts that the harm alleged was caused by the sexual activity asserted 
or, to put it another way, the activity asserted was the proximate cause of the harm alleged.  
That such harm is a natural and probable consequence of the sexual activity and that the risk 
of injury is inherent in any such activity is not only asserted in the statement of claim but it is a 
conclusion that, in my opinion, the courts today can take judicial notice of.  I say this because of 
the number of cases, both criminal and civil, before the courts in the last number of years where 
psychological harm is said to follow upon non-consensual sexual activity.  In saying this I must 
make it clear that I am not suggesting that such harm must be shown to be an inevitable result or 
is an inevitable result of such activity. 

It will be remembered that the exclusion clause in Saindon is the same as that in the Wawanesa 
policy. 

110. At paras. 77-84. 
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I have reached the conclusion I have set out above based upon the principles found in the 
Supreme Court of Canada judgement in Saindon. 

(emphasis added) 

  Thirdly, Finch, J.A. would also have held that the Lloyd’s policy should be read as 
excluding coverage only for ‘intentional injuries’ and not all ‘intentional acts’.  He stated as 
follows:111 

I come to the language of the Lloyd’s exclusion for bodily injury “caused by any intentional or 
criminal act or failure to act”.  Lloyd’s argues that on its plain meaning the exclusion does not 
require an intention to injure, but excludes liability for injury which is the inadvertent or 
unintended result of an intentional or criminal act. 

I would test Lloyd’s argument against two hypothetical cases, one of an intended act causing 
injury, and the other of an intended failure to at causing injury.  The first example is of a practical 
joker pulling the chair out from under a person who is about to sit down on it, as a result of 
which that person is injured in the fall to the floor.  The joker had no intention to injure the 
victim of the prank, but one would say the injury was caused negligently because the joker ought 
to have foreseen hat his intentional act was likely to have the unintended consequence.  On 
Lloyd’s interpretation of the exclusion, the insurer would not be liable, despite the language of 
the insuring agreement. 

The second example is of the lazy homeowner who sees a dangerous layer of ice built up on his 
front sidewalk, but consciously decides to do nothing about it.  When the deliveryman comes on 
to the premises, slips, falls and injures himself, as the homeowner ought reasonably to have 
foreseen, Lloyd’s argument would again have the exclusion apply, because the visitor’s injury was 
caused by the homeowner’s intentional failure to act. 

What both of these hypothetical examples show is that intentional acts or omissions can have 
unintended consequences, and can give rise to liability in negligence or nuisance, as well as for 
intentional torts.  The Lloyd’s exclusion clause purports to exclude liability for claims arising from 
intentional acts or omissions, but it does not describe or define a category of claims which can 
ever be free of negligence.  Since as the examples show, intentional acts can give rise to liability 
for negligence, Lloyd’s interpretation would exclude a large group of claims that the insured 
might reasonably expect to be covered, given the language of the insuring agreement.  A 
reasonable reading of the insuring agreement would have the exclusion clause rarely apply, since 
inadvertent damage can almost always be traced back to some sort of negligence.  On the other 
hand, if the exclusion were to be interpreted as Lloyd’s contends, it would apply whenever the 
claimant’s damage could be traced to an intentional act or omission, which would exclude almost 
every conceivable claim. 

In interpreting insurance contracts, certain basic principles must be applied.  Insuring agreements 
should be construed broadly, and exclusion causes should be construed narrowly.  Where a 
policy admits of two interpretations, the interpretation most favourable to the insured should be 
adopted.  The policy should be construed, at least where it is ambiguous, to give effect to the 
reasonable expectations of the parties.  And an interpretation which would render the protection 
provided by an insuring agreement illusory or nugatory should be avoided:  see Reid Crowther & 
Partners Ltd. v. Simcoe and Erie General Insurance Co.... Consolidated Bathurst Export v. Mutual 
Boiler & Machinery Insurance Co.... and Scott v. Wawanesa Mutual Insurance Company... 

111. At paras. 61-6. 
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Applying those principles to this case, it is my view that Lloyd’s interpretation of the exclusion 
clause is unreasonable and cannot be sustained.  The most reasonable interpretation is that 
the clause excludes liability for injury or damage caused intentionally.  Although worded 
differently, I would give to it a meaning similar to that of the Wawanesa exclusion. 

(emphasis added) 

  Hollinrake, J.A., for the majority, could not have disagreed more, and stated as 
follows:112 

Mr. Justice Finch concludes, as I read his draft reasons, that there are two grounds upon which 
Scalera succeeds in his claim for a defence to be provided by the insurer:  that the exclusion 
clause should be interpreted such that the intentional act must relate to an intention to cause 
injury; and secondly, that the words of the exclusion clause itself result in coverage such that a 
defence must be afforded. 

On the first ground, Mr. Justice Finch refers to the argument of counsel for Scalera that if the 
policy excludes the insured’s liability for any injury caused by an intentional or criminal act, there 
would be little left within coverage.  This is a conclusion I have some trouble with.  In most tort 
claims for which there is liability insurance coverage (for example, automobile liability coverage), 
the allegation of the plaintiff in the underlying action is one of negligence.  I cannot recall ever 
having seen a statement of claim in such an action where the acts alleged to have caused the 
damage were claimed to be intentional.  The allegations in such actions usually allege negligence.  
As a general proposition, liability policies historically have not provided coverage against damage 
resulting from intentional acts unless there are words to the contrary.  Again, generally speaking, 
that follows because the coverage provided invariably refers to damage caused by accident.  The 
word “accident” does not appear in the Wawanesa policy.  In the Lloyd’s policy there is no 
reference to damage caused by accident but the policy does say beside the words “Personal 
Liability Insurance”:  The amount of insurance is the maximum amount we will pay for all 
compensatory damages in respect of one accident or occurrence. 

I should note here that both policies before us are not in the time tested, legalistic form but 
rather are in what I will call a “plain language” form.  As I see it, by excluding intentional acts, this 
coverage is in keeping with coverage historically provided by policies insuring against liability 
imposed by law caused by accident.  The personal liability coverage in these two policies is, as I 
view it, consistent with the reasonable expectations of the parties. 

In my opinion, where the claim made against the insured under these two policies sounds in 
negligence and its components of duty and care and foreseeability of damages, the intentional 
acts exclusion would not apply.  In such cases, in my view, the exclusion clause would not apply 
in that it would be read against the insurer and any ambiguities or doubts on the coverage 
would be resolved in favour of the insured.  That is not the case before us under either of these 
two policies. 

Concluding as I have that an exclusion as to damage “caused by an intentional or criminal act” 
does not limit or dilute the coverage or the reasonable expectation of the parties to the 
insurance contract.  I can see no reason to interpret the Lloyd’s exclusion to require the insurer 
to prove not only intention as to the act itself but also intention as to the harm caused. 

112. At paras. 91-4. 
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In my opinion, the act with which we are concerned in Scalera’s case is clearly an intentional one 
and is within the exclusion clause in the lloyd’s policy such that it cannot be said there is any 
possibility of coverage. 

(emphasis added) 

  Finally, Finch, J.A. would have held that, based upon the wording of the Lloyd’s 
policy, a duty to defend was owed even if there was no possibility of indemnity.  Again, the majority 
emphatically disagreed. 

  The dissenting reasons included the following statements:113 

[T]here is in my view an even more compelling answer to Lloyd’s reliance on the exclusion.  The 
exclusion is for claims arising from bodily injury, and where it applies, relieves the insurer of its 
obligation to provide indemnity.  But the duty to defend does not purport to apply only to claims 
which are within coverage.  The insurer’s undertaking to defend arises on only two conditions, 
namely a suit alleging bodily injury, and a claim for compensatory damages.  Both of those 
conditions are met on the pleadings in this case alleging sexual battery and breach of the power-
dependency relationship. 

It is true that a duty to defend arises as an incident of indemnity.  But it does not follow that a 
duty to defend cannot arise on the express terms of the contract itself.  There is no reason why 
an insurer could not contract to pay for all defence costs of an insured, without assuming any 
liability at all to indemnify against damages.  The risk of incurring defence costs is an insurable 
interest independent of the risk of liability for damages.  In most cases, the policy language will 
tie the duty to defend to the possibility of the claim falling within coverage provided by the 
policy:  see Ellett Industries Ltd. v. Laurentian P&C Insurance Co.... Nicholls, supra and Continental 
Insurance Co. v. Dia Met Minerals Ltd.... In the Nichols case, however, Madam Justice McLachlin 
said at 812: 

... considerations related to insurance law and practice, as well as the 
authorities, overwhelmingly support the view that the duty to defend should, 
unless the contract of insurance indicates otherwise, be confined to the 
defence of claims which may be argued to fall under the policy. 

So I would not give effect to Lloyd’s argument that the duty to defend arises only where claims 
advanced by be within coverage. 

(emphasis added) 

  However, Hollinrake, J.A. for the majority, stated as follows:114 

Mr. Justice Finch concludes that the duty to defend does not apply only to claims which are 
within coverage, or more properly said, which are possibly within coverage.  He refers to the 
words of the exclusion and concludes that the undertaking to defend arises on two conditions 
being met:  the first being a suit alleging bodily injury; and the second being a claim for 
compensatory damages.  He says that on the pleadings before us these conditions are met and 
that takes the case out of the exclusion.  His conclusion is that the duty to defend does not 
purport to apply only to claims which are within or possibly within coverage. 

113. At paras. 67-8. 
114. At paras. 96-7. 
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With respect, I cannot agree with this conclusion.  In my opinion, the words in the exclusion 
clause cannot be interpreted without reference to the general insuring clause itself.  I think that 
for there to be a duty to defend there must at the very least be a possibility of coverage being 
provided by the policy. 

  As we will see momentarily, the B.C. Court of Appeal decisions in Sansalone and 
Scalera have therefore taken a fairly different approach then the majority of the United States 
courts, to coverage for alleged perpetrators of sexual assault or abuse.  It is anticipated that leave 
to appeal at least one of such cases to the Supreme Court of Canada will be sought.  At the risk of 
being wrong again, the author predicts that leave will be granted, and both trial judgements 
restored, based upon the dissenting reasons of Mr. Justice Finch on the middle two issues discussed 
above.    

  Turning to sexual harassment, on the other hand, one of the leading American 
decisions is Seminole Point Hospital v. Aetna.  In that case, the court ruled that the employer’s 
insurer had properly denied insurance coverage, stating as follows:115 

O’Neill’s acts are also excluded form coverage under the policy’s intentional acts exclusion.  
O’Neill’s alleged acts of assault and battery, placing his hands under Ms. Richardson’s dress and 
making various physical touchings of Ms. Burns were so certain to cause a particular kind of harm 
that it can be said he intended the harm. 

However, as will be seen, it is far from certain that the same result would be obtained in Canada. 

  As can already be seen, the main difficulty in these cases, particularly with respect to 
the duty to defend, is the intent, or lack of same, to harm the victim.  A civil judgement may 
determine this issue, once the case has been defended and the remaining coverage issue is the 
obligation to indemnity.  A prior criminal conviction may also assist, with respect to the duty to 
defend, but in most cases the underlying facts have not been determined by the time that a judge is 
asked to determine whether the insurer must defend the alleged perpetrator.  

  In an attempt to deal with allegations of negligence, unintended harm and 
presumed consent, in cases which most people would presume to have involved deliberate sexual 
misconduct, American courts have devised and applied a rule of “inferred intent”.  Whether and 
when this rule will be applied will depend upon the facts of each case.  These can be broken down 
into three rough categories, in terms of the age of the parties involved, namely: 

• abuse of children by adults; 

• abuse or harassment of adults by other adults; and 

• abuse of children by other children. 

115. Supra, at pp. 47. 
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Abuse of Children By Adults 

  In J.C. Penney Casualty Insurance Co. v. M.K.,116 the California Supreme Court held 
that there is a irrebuttable presumption of an intent to cause harm in cases involving sexual 
molestation of children:117 

By admitting that he intended to arouse, appeal to or gratify sexual desire with a child, a 
molester necessarily admits that he intended to harm the child...  [S]ome acts are so inherently 
harmful that the intent to commit the act and the intent to harm are one and the same.  The act 
is the harm.  Child molestation is not the kind of act that results in emotional and psychological 
harm only occasionally.  A contrary view would be absurd. 

  One of the classic cases of adult-child abuse was Allstate Insurance Co. v. 
Mugavero.118  Mr. Mugavero was alleged to have molested two children that his wife was 
babysitting.  In addition to their intentional tort claims, the victims’ pleading asserted the 
commission of sexual assaults and sodomy, “negligently and carelessly, and with wanton disregard 
of others”.  Mugavero denied the abuse, and he was acquitted of criminal charges.  He told the 
insurer that he had been comforting the children when he was hugging them.  The New York Court 
of Appeals rejected Mugavero’s argument of unintentional harm, on the grounds that it ignored the 
reality that child molestation causes severe emotional damage.  The Court also observed that the 
ordinary person would be “startled” to learn that a homeowners insurance policy covered sexual 
molestation, thus spreading the “risk” of such behaviour to the general population through higher 
premiums. 

  Another classic case is New Hampshire Insurance Group v. Strecker.119   Jake Strecker 
testified that he did not intend to harm his daughter, whom he had sexually abused for a period of 
10 years.  The Montana Supreme Court nevertheless decided that the defendant was not entitled to 
insurance coverage, where an occurrence was defined in his policy as “an accident, including 
continuous or repeated exposure to conditions, which results in bodily injury neither expected nor 
intended from the standpoint of the insured.”  The Court stated:120 

“Occurrence” insurance policies clarify the concept of “accident” in order to preclude coverage 
for harm resulting from intentional acts.  This definition of occurrence raises the issue of whether 
Jake [Strecker]’s molestation of [his daughter, K.S.] was intentional, rather than accidental, thus 
precluding coverage under Jake’s insurance policy with New Hampshire.  We agree with the 
District Court’s finding that Jake intentionally molested K.S. 

The Court further stated:121 

The general liability policy provisions preclude coverage for injury if either of two prongs are 
satisfied.  The first prong is satisfied if the injury was not caused by an accident.  The second 
prong is satisfied if the injury was either expected or intended from the standpoint of the 

116. 278 Cal. Rptr. 64 (Cal. 1991), cert. denied, 112 S.Ct. 280 (1991). 
117. 804 P. 2d 689 at 698 (Cal. 1991) 
118. 589 N.E. 2d 365 (N.Y. 1992). 
119. 244 Mont. 478, 798 P. 2d 130 (1990). 
120. Supra, at pp. 130. 
121. Supra, at pp. 131. 
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insured.  The District Court found that Jake’s acts of sexual molestation were intentional and we 
adopt this finding.  As such, the first prong of the general liability policy’s exclusionary clause is 
satisfied and coverage is precluded. 

  The low point for the ‘inferred intent’ rule in the adult-child context came with the 
decision in Horace Mann Insurance Co. v. Barbara B.122  In that case, the plaintiff alleged that a band 
teacher engaged in “sexual molestation and other harassing conduct” of a 13 year old student.  The 
victim alleged that her injuries resulted from the teacher’s negligent and reckless “sexual and non-
sexual conduct”, with the latter including kissing Barbara B. in front of other students, and making 
sexual jokes about her.  The Court held that the allegations of non-sexual behaviour by the teacher 
were “separable” from his sexual molestation of the student, such that the claim was covered.   

  Fortunately for insurers, other American courts, both in California and elsewhere, 
have found allegations of sexual and non-sexual conduct to be sufficiently related that intent to 
harm should be inferred and coverage denied.123  It remains to be seen whether Canadian courts 
will take a similarly narrow view of Horace Mann v. Barbara B. 

  The Ontario case of Wilkieson-Valiente, referred to above, involved repeated sexual 
assaults of a minor child by her stepfather.  Mr. Justice Reilly stated as follows:124 

It may be conceivable, in rare circumstances, to commit a sexual assault with an attempt to 
cause any psychological harm, (such as in the case of transitory touching a sleeping or 
unconscious victim).  However, bearing in mind that “intently” does not refer to “desired result” 
but “awareness of possible result” such cases will be rare intend.  Particularly, where the 
pleadings claim repeated sexual assaults over a period of many years on a victim who was a child, 
it is inconceivable that any right-thinking person would not be fully aware of the possible, indeed 
probable consequences of such conduct; that is, psychological harm to the victim. 

This reasoning closely reflects that in J.C. Penney v. M.K., Allstate Insurance Co. v. Mugavero, 
(supra), and the B.C. Court of Appeal decisions in Sansalone and Scalera. 

Abuse or Harassment of Adults by Other Adults 

  In the latter two cases, as noted above, the victim was between 15 and 18 years of 
age at the time of the alleged assaults, and the insurers were ordered to defend the bus drivers.  
The trial decisions in Sansalone and Scalera therefore arguably pointed the law in Canada in a 
direction more favourable to insurance coverage for alleged perpetrators of sexual misconduct than 
in the United States, and their subsequent reversal on appeal has made Canadian caselaw more 
beneficial to insurers than the American jurisprudence. 

122. 17 Cal. Rptr. 2d 210 (Cal. 1993). 
123. For example, Fire Insurance Exchange v. Superior Court (Jennifer O.) 22 Cal. Rptr. 2d 299 (Cal. App.), rev. granted, 862 P. 2d 663 (Cal. 1993), 

rev. dismissed, case remanded, 868 P. 2d 904 (Cal. 1994); Wall v. Allstate Insurance Co., case no. G013800 (Cal. App., Dec. 13, 1994) 
unpublished; Pennsylvania Millers Mutual Insurance Co. v. Doe, 882 2 F. Supp. 195, 199 (D.N.H. 1994), aff'd, 47 F. 2d 1156 (1st Cir. 1995). 

124. At p. 4133 
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  A number of courts in the United States have applied the ‘inferred intent’ rule, or 
similar analysis, where sex between adults was alleged to be non-consensual.  Factual examples 
have included a university professor assaulting a wheelchair-bound cerebral palsy victim,125 an 
insured having anal intercourse with a woman after they had consensual vaginal intercourse but 
she then told him to stop,126 an employer exposing himself to a female employee and telling her to 
kiss his genitals,127 and a customer grabbing a waitress from behind and thrusting his pelvis into her 
buttocks.128 

  The California Court of Appeals has even applied the ‘inferred intent’ rule, to deny 
coverage, where the victim’s only allegations concerned consensual sex.  In Jane D. v. Ordinary 
Mutual,129 the plaintiff alleged that a Catholic priest had seduced her into a consensual sexual 
relationship that continued during a 20 year period of counselling.  The Court rejected the rationale 
in Horace Mann v. Barbara B., and held that the allegations of non-sexual conduct were 
“inseparably intertwined” with the sexual misconduct, such that the ‘inferred intent’ rule applied. 

  However, the trend in the American cases is not to invoke the rule when an adult 
victim either alleges that the sex was consensual or maintains that the perpetrator did not intend 
any harm.  Two of the leading cases are Aetna Life & Casualty Co. v. Barthelemy130 and Teti v. Huron 
Insurance Co.131  The ‘inferred intent’ rule has also been rejected in cases involving the infection of 
a victim by sexually transmitted disease, as a consequence of consensual sex.132  The B.C. Court of 
Appeal has signalled a very different trend in Canada, in Sansalone and Scalera, and only time will 
tell if the Supreme Court of Canada will take a more insured-oriented approach, as was reflected in 
the trial decisions. 

  Nevertheless, whether in sexual assault, abuse or harassment cases, United States 
courts still infer an intent to cause harm if the acts involved are so egregious or reprehensible that 
they could not be otherwise.  Two of the leading cases on this point are Voorhees v. Preferred 
Mutual Insurance Co., and Mroz v. Smith.133 

Abuse of Children by Children 

  One of the most troubling types of sexual misconduct cases, to the extent that value 
judgments are even meaningful in this context, is that involving abuse of children by other children.  
There are no reported Canadian coverage cases.  In the United States, there are many.   

125. State Farm Fire & Casualty Co. v. Williams, 355 N.W. 2d 421 (Minn. 1984). 
126. Western National Insurance Co. v. Hecker, 719 P. 2d 954 (Wash. App. 1986). 
127. Continental Insurance Co. v. McDanial, 772 P. 2d 6 (Ariz. App. 1988). 
128. West American Insurance Co. v. Vajo, 553 N.E. 2d 1181 (Ill. App.), app. denied, 561 N.E. 2d 710 (Ill. 1990). 
129. 38 Cal. Rptr. 2d 131 (Cal. App. 1995, Rev. denied, April 20, 1995). 
130. 33 F. 3d 189 (3rd Cir. 1994). 
131. 914 F. supp. 1132 (E.D. Pa. 1996). 
132. North Star Mutual Insurance Co. v. R.W., 431 N.W. 2d 138 (Minn. App. 1988), rev. denied, Jan. 13, 1989; State Farm Fire & Casualty Co. v. 

Eddy, 267 Cal. Reptr. 379 (Cal. App. 1990); Loveridge v. Chartier, 486 N.W. 2d 146 (Wis. 1991); and State Farm Fire & Casualty Co. v. S.S., 
858 S.W. 2d 374 (Tex. 1993). 

133. (1992) 261 N.J. Super. 133, 617 A.2d 1259. 
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  There is a significant body of American case law applying the inferred intent rule 
where the perpetrators were as young as 11 years, and the victims as young as three.134  However, 
there is also a line of cases which focuses on the alleged inability of children to appreciate the 
consequences of their actions.135  At least one United States court also reasoned that it would be 
paradoxical to infer intent to harm where an adult has sex with a child, because of the child’s lack of 
ability to consent, and then to infer intent by a perpetrator of the same or even younger age.136 

  Perpetrators of sexual assault, abuse and harassment have also asserted to their 
insurers that they were unable to form the necessary intent to cause harm.  They have done so on 
the basis of excuses at ranging from intoxication or impairment by drugs, diminished mental 
capacity and even paedophilia, with an almost universal lack of success. 

  In the United States, whether in sex offense or other cases, voluntary intoxication 
has been held not to obviate intent, as a matter of law.137  Some courts have refused to permit 
evidence of intoxication to nullify the clear intent of the exclusion.138  Assertions of diminished 
mental capacity have also been generally unsuccessful.139 

  Counsel for perpetrators have also failed to circumvent the intentional act exclusion 
by asserting that where the insured suffers from certain mental disorders, such as paedophilia, 
narcissistic or dependent personality disorders, impulse-control disorders, and antisocial disorders, 
no intent is present.140 

  In Allstate Ins. Co. v. Jarvis,141 the insured admitted to sexually molesting the minor 
son of one of the parishioners of the church where he served as the Minister of Music.  At trial, a 
psychologist testified that Jarvis was a paedophile and incapable of forming the intent to inflict 
injury upon the child.  The court rejected the argument, stating:142 

A plea of chronic alcoholism is not available as a defense to a charge of drunkenness...And why 
not accept a plea of pyromania by an arsonist, of kleptomania by a thief, of nymphomania by a 
prostitute.... 

134. Illinois Farmers Insurance Co. v. Judith G., 379 N.W. 2d 638 (Minn. App. 1986), rev. denied, Mar. 21, 1986; Allstate Insurance Co. v. Roelfs, 
698 F. Supp. 815 (D. Alaska 1987); Allstate Insurance Co. v. Bailey, 723 F. Supp. 665 (M.D. Fla. 1989; State Farm and Casualty Co. v. Robin R., 
264 Cal. Rptr. 326 (Cal. App. 1 Dist. 1989), rev. dismissed and remanded, 807 P. 2d 1008 (Cal. 1991); Menard v. Zeno, 558 So. 2d 744 (La. 
App.), writ denied, 561 So. 2d. 121 (La. 1990); B.B. v. Continental Insurance Co., 8 F. 3d 1288 (8th Cir. 1993); D.W.H. v. Steele, 512 N.W. 2d 
580 (Minn. 1994); Belsom v. Bravo, 658 So. 2d 1304 (La. App. 1995), writ denied, 659 So. 2d 737 (La. 1995); and Allstate Insurance Co. v. 
Steele, 74 F. 3d 878 (8th Cir. 1996). 

135. Allstate Insurance Co. v. Jack S., 709 F. Supp. 963 (D. Nev. 1989); Allstate Insurance Co. v. Patterson, 904 F. Supp. 1270 (D. Utah 1995); and 
Fire Insurance Co. v. Diehl, 545 N.W. 2d 602 (Mich. 1996). 

136. Allstate Insurance Co. v. Jack S., 709 F. Supp. 963 (D. Nev. 1989). 
137. Allstate Ins. Co. v. Hampton, 433 N.W. (2d) 344, 346 (Mich. Ct. App. 1988); Hanover Ins. Co. v. Newcomer, 585 S.W. (2d) 285, 289 (Mo. Ct. 

App. 1979). 
138. Allstate Ins. Co. v. Sherrill, 566 F. Supp. 1286 (E.D. Mich. 1983); American Family Mut. Ins. Co. v. Peterson, 405 N.W. 2d 418 (Minn. 1987). 
139. Auto-Owners Insurance Co. v. Gardiper, 434 N.W. 2d 220 (Mich. App. 1988); and State Farm Fire & Casualty Co. vs Watters, 644 N.E. 2d 492 

(Ill. App. 1994); app. denied, 649 N.E. 2d 425 (Ill. 1995). 
140. Allstate Insurance Co. v. McCranie, 716 F. Supp. 1440 (S.D. Fla. 1989), aff'd without opinion, 904 F. 2d 713 (11th Cir. 1990); and State Farm 

Fire and Casualty Co. v. Brown, 905 P. 2d 527, 528 (Ariz. App. 1995), rev. denied, Nov. 21, 1995. 
141. 195 Ga. App. 335, 393 S.E. 2d 489. 
142. At p. 491. 
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d. The ‘Intentional Acts/Injuries’ Exclusions — ‘Innocent’ Co-Insureds 

  As a rule, American courts will not use ‘intentional acts/injuries’ exclusions to deny 
coverage for employers and family members of a perpetrator, or other ‘innocent’ insureds.  With 
respect to both vicarious and direct liability, the key is the language of the ‘intentional acts/injuries’ 
exclusion, or the grant of coverage, as the case may be, as to the bodily injury in question being 
“expected or intended from the standpoint of the insured”, or not. 

  Such reasoning was noted above, in McLeod v. Tecorp International (supra), 
Silverball Amusement, Inc. v. Utah Home Fire Insurance Co. (supra) and USF&G v. Open Sesame 
Childcare Center (supra).  In each case, the perpetrator was held not to be covered, but the 
employer was, with respect to the allegations of vicarious liability and negligent hiring or 
supervision.  As a result, an insurer’s best argument against coverage for employers may be the 
minority cases such as American Empire Surplus Lines Insurance Co. v. Bay Area Cab Lease Inc. 
(supra) and Mutual of Enumclaw v. Wilcox (supra), which hold that hiring, and supervision do not 
constitute ‘accidents’, and therefore ‘occurrences’. 

  The general rule is illustrated by Worcester Ins. Co. v. Fell Acres Day School, Inc.143  In 
that case, three people owned and operated a day school, as a corporation.  All three had been 
convicted of sexually abusing children in their care.  The insurers under both a special multi peril 
policy, and a homeowner’s policy, sought a declaration of no coverage.  As for the perpetrator, the 
court held that there was no coverage under the policies, regardless of the motive, because they 
must have intended the harm.  With respect to the corporation, however, the court held that there 
were questions of fact as to whether the wrongful acts of the employees, officers, directors, and 
shareholders should be imputed to the corporation.144  The court also held that the actions of other 
employees, who knew of the perpetrator’s actions, but did not protect the children were “reckless”, 
and not intentional, and therefore came within the definition of “occurrence”.145   

  This decision is to be contrasted with that in Young v. All America Insurance Co.146  In 
that case, the victim’s mother had transported her to various places, and allowed her to be sexually 
assaulted on a number of occasions.  The court stated:147 

In sum, we hold that the sexual attacks upon Heather which [her mother,] Pamela J. Young aided 
by her conduct were not an “occurrence” by “accident” and constituted intentional conduct by 
the insured Pamela Young to cause harm, and were within the intentional injury exclusion 
endorsement... 

An accessory to the perpetrator’s sexual misconduct therefore may or may not be denied coverage 
under the ‘intentional acts’ exclusion.   

143. 558 N.E. (2d) 958, 965 (Mass. 1990). 
144. Supra, at p. 969. 
145. Supra, at p. 970. 
146. 1992 Ohio App. LEXIS 3546. 
147. Supra, at pp. 425. 
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  There is also an emerging line of decisions, contrary to the general rule, focusing on 
the ‘derivative’ nature of the perpetrator’s conduct.  In Nationwide Mutual Fire Insurance Co. v. 
Craig,148 two minor females alleged that Mr. Craig had taken sexual pictures of and sexually 
touched one of the girls in the presence of the other.  They alleged that Mrs. Craig knew of her 
husband’s desire to photograph and have sex with minor females, but failed to warn them of this. 

  The Pennsylvania Court had no difficulty in denying coverage to Mr. Craig on the 
basis of “intentional” acts.  The court also found that there was no coverage for Mrs. Craig, even 
though the allegations against her concerned solely negligent conduct.  The Court held that, under 
Pennsylvania law, an insurer has no duty to defend against claims:  

“deriving from ... intentional torts when its policy defines a covered ‘occurrence’ as an 
‘accident’“.   

This is even true “when an insured is sued for negligently failing to prevent the harmful intentional 
acts of another person.” 

  Similar reasoning was applied in Old Republic Insurance v. Comprehensive Health 
Care,149 in which three nurses claimed that the administrator of a nursing home sexually harassed 
them, and also sued the home for gender discrimination, and negligence, and in Commercial Union 
Insurance Companies v. Sky, Inc., (supra)150 which also concerned sexual harassment claims in an 
employment setting. 

  The difficulty with this analysis, in the writer’s view, is that it is based more on 
implicit public policy considerations than the express words of the policy.  As noted above, the 
developing Canadian case law indicates that a very different approach may be taken in this country, 
and will extend to true ‘intentional acts’, as well as ‘intentional injuries’ exclusion clauses.  The 
majority American view, which would uphold coverage for negligent hiring or supervision is much 
more policy wording-based and therefore analytically sound. 

e. ‘Innocent’ Co-Insureds (Continued) — “The”, “An” or “Any Insured” 

  Setting aside both the ‘inferred intent’ rule, and the ‘derivative’ conduct approach, 
there is a much more direct way for insurers to deny coverage to so-called “innocent” insureds.  The 
prospects for doing so are generally greater under homeowners, as opposed to CGL policies, and 
depend on the use of the words “the”, “an”, or “any insured” in the ‘intentional acts’ exclusion. 

  IBC Form 2100 excludes coverage, among other matters, for: 

“‘bodily injury’ or ‘property damage’ expected or intended from the standpoint of the insured”. 
(emphasis added)   

148. 1995 WL 672397 (E.D. Pa. Nov. 9, 1995). 
149. 786 F. Supp. 629 (N.T. Tex. 1992), aff'd, 2 F. 3d 105 (5th Cir. 1993). 
150. At p. 491. 
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By contrast, the Insurance Bureau of Canada’s Homeowners Form 1105, and Homeowners Broad 
Form 1106 both exclude coverage for: 

bodily injury or property damage caused by any intentional or criminal act or failure to act by: 

a. any person insured by this policy; 

b. any other person at the direction of any person insured by this policy... (emphasis 
added) 

  The leading case on the difference between “the” and “any insured” wordings in 
Canada is, of course, Scott v. Wawanesa Mutual Insurance Company.151  This issue has been 
specifically addressed in the context of sexual misconduct claims, both in Canada and the United 
States.  In Wilkieson-Valiente (supra), the Ontario Court held that an exclusion for bodily injury 
caused intentionally by or at the direction of “the insured” did not exclude coverage for the 
allegedly negligent mother.  This is consistent with American cases such as Uniguard Mutual 
Insurance Co. v. Spokane School District No. 81.152  

  In Jupp v. Farth & Westminster Mutual Fire Insurance Co.,153 the plaintiff alleged that 
she had been sexually abused by the son of an adult babysitter who cared for her after school.  The 
alleged abuser was 13 to 15 years of age at the time, and resided with his mother and was under 
her care.  Only the mother was sued, in negligence; the boy was not.  The defendant’s homeowners 
policy excluded coverage for bodily injury caused intentionally by or at the direction of “an 
insured”.  Both the Ontario Court and the Court of Appeal followed Scott v. Wawanesa Mutual 
Insurance Co. (supra), and denied coverage.   

  The same result has been obtained in a series of American cases considering “an 
insured” language.154  For example, in State Farm Fire and Casualty Co. v. Davis,155 Gerry Davis had 
sexually molested several children, allegedly with the knowledge of his wife, Delores.  The children’s 
parents brought suit against the Davis, alleging, among other matters, that Delores was negligent in 
failing to report the conduct of her husband.  Delores sought a defense and indemnity under her 
homeowner’s policy.  In the declaratory judgment action brought by the insurer, the court 
construed the ‘intentional acts’ exclusion, which provided that coverage did not apply to bodily 
injury “which is either expected or intended by an insured”.  The court held that the term “an 
insured” must necessarily refer to “any insured”.  Coverage for the wife was therefore precluded by 
the intentional acts of her husband.   

151. [1989] 1 S.C.R. 1445. 
152. 579 P. 2d 105, 1019 (Wash. Ct. App. 1978). 
153. (Unreported) April, 1993, Ont. Ct. (G.D.), upheld (unreported) September 13, 1996 (Ont. C.A.). 
154. Allstate Insurance Co. v. Foster, 693 F. Supp. 886 (D. Nev. 1988); Allstate Insurance Co. v. McCranie, 716 F. Supp. 1440 (S.D. Fla. 1989, aff'd, 

904 F. 2d 713 (11th Cir. 1990); Allstate Insurance Co. v. Mugavero, 589 N.E. 2d 365 (N.Y. 1992); Sweatkowski v. Dawson, 881 P. 2d 437 
(Colo. App.), cert. denied, Oct. 17, 1994; and Johnson v. Allstate Insurance Co., 1996 WL 66231 (D. Me. Jan. 26, 1996). 

155. 612 So. (2d) 458 (Ala. 1993). 
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f. Other Exclusions 

  There are a number of other exclusion clauses in CGL or homeowners insurance 
policies which may obviate either indemnity or defence obligations.  These include those for: 

• criminal acts; 

• business pursuits; 

• injury to household members; and 

• injury to employees. 

‘Criminal Acts’ 

  The IBC Homeowners Form 1105 contains an exclusion for: 

Bodily injury or property damage caused by any intention or criminal act or failure to act by: 

a. any person insured by this policy; or 

b. any other person at the direction of any person insured by this policy... 

  In All American Ins. Co. v. Burns,156 a volunteer bus driver for the Assembly of God 
Church, David Burns, molested and sexually assaulted two of his student passengers.  The claimants 
brought an action against Burns, the Church, and its directors, alleging that the Church and the 
directors were negligent in hiring Burns and in failing to terminate his employment upon learning of 
his offenses.  The court held that the negligence claims were interrelated with the sexual 
misconduct, and that all of the allegations came within the ‘criminal acts’ exclusion.  The court also 
invoked the “any insured” language in the policy to deny coverage to the Church and its directors, 
as well as the perpetrator. 

‘Business Pursuits’ 

  The IBC 1105 also excludes claims arising from: 

your business or any business use of your premises except as specified... 

  Such an exclusion clause was used to deny coverage in Worcester Insurance Co. v. 
Fell Acres Day School, Inc. (supra). 

156. 197 F. (2d) 438 (10th Cir. 1992) (Oklahoma law). 
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‘Injury to Household Members’ 

  The IBC 1105 further excludes coverage for: 

Bodily injury to you or to any person residing in your household other than a residence 
employee. 

Such clauses would be most effective in parent-child abuse cases.  

‘Injury to Employees’ 

  The IBC 2100 excludes coverage for: 

“Bodily injury” to an employee of the insured arising out of and in the course of employment by 
the insured. 

This exclusion applies: 

(1) Whether the insured may be liable as an employer or in any other capacity; 

(2) To any obligation to share compensatory damages with or repay someone else who 
must pay compensatory damages because of the injury. 

This exclusion does not apply: 

(i) To liability assumed by the insured under an “insured contract”; or 

(ii) To employees on whose behalf contributions are made or required to be made by the 
insured under the provisions of any Workers’ Compensation law. 

  Such an exclusion was successfully invoked in McLeod v. Tecorp International and 
Ranger v. American Mutual Protection Bureau, as well as a number of other cases.157  The great 
significance of these clauses is that they can take vicarious liability claims, involving other 
employees entirely outside of coverage.  This would have the most impact on sexual harassment 
cases.  

3. Triggering Coverage — Occurrence Policies 

  While American courts continue to struggle with the issue of when coverage for 
environmental claims is triggered under occurrence-based liability policies, they are also being 
confronted with claims for sexual misconduct which takes place during multiple policy periods.  In 
the meantime, Canadian courts have hardly begun to deal with such issues. 

  United States courts have developed four coverage trigger theories, in the context 
of asbestos and other ‘toxic tort’ claims.  Variations on these trigger theories may also be relevant 

157. Ottumwa Housing Authority v. State Farm, 495 N.W. 2d 723 (Iowa 1993); Omark Industries Inv. vs Safeco, 590 F. Supp. 114 (D. Ore. 1984). 
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to claims for sexual assault, abuse or harassment, where the injuries often develop or ‘manifest’ 
themselves long after the injurious contact took place. 

a. The ‘Exposure’ Theory or ‘First Encounter’ Rule 

  The ‘exposure’ theory of triggerage is based on the premise that mere exposure to a 
harmful condition will be sufficient to cause damage within the meaning of the policy.  In an 
asbestos personal injury case, an exposure trigger would be the first inhalation of asbestos.  In 
sexual misconduct litigation an equivalent theory is the ‘first encounter’ rule.  This rule has been 
applied primarily to employers, in the context of negligent hiring or supervision claims.  Although 
each approach has tended to fall out of favour, a handful of American courts have held that there is 
only one occurrence per victim of sexual misconduct, and that this takes place on the date of the 
first encounter.158  One court even went so far as to find that there was only one occurrence under 
a local government’s liability policy, and that was when the first of 40 children were molested 
during a period of three years, at a single daycare facility which it licensed.159 

b. The ‘Injury-In-Fact’ Theory or ‘Pro Rata’ Rule 

  The ‘injury-in-fact’ theory focuses on the point where the injury or damage actually 
occurred, even if it was undiscovered at the time.  This approach might work well in, for example, 
an asbestos property damage case, where a building could become contaminated with airborne 
asbestos fibres long before that fact was discovered.  However, it does not fit the facts of assault, 
abuse or harassment cases, where there are repeated incidents.  It is likely for this reason that 
American courts have moved away from the ‘first encounter’ rule to a ‘pro rata’ approach.  
According to the latter, each policy in effect during the period of the molestation, encounters or 
other incidents is triggered.   

  However, this line of authority also holds that there is only one occurrence under 
each policy, citing limiting language with respect to “the same or substantially similar 
conditions”.160  As noted, in IBC 2100, for example “occurrence” is defined as “an accident, 
including continuous or repeated exposure to substantially the same general harmful conditions”. 

c. The ‘Manifestation’ Theory 

  The ‘manifestation’ theory is based on the premise that the injury or damage does 
not occur until the same becomes apparent.  In asbestos personal injury cases, for example, this 
would be when the related sickness or disease was diagnosed.  Although “recovered memory” in 

158. See Simmons, pp. 25-6. 
159. Washoe County v. Transcontinental Insurance Co., 878 P. 2d 306 (Nev. 1994). 
160. Simmons, pp. 27-9. 
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sexual misconduct cases is quite analogous, only a couple of American courts have considered this 
theory, and the same has been rejected.161 

d. The Continuous or ‘Triple Trigger’ Theory 

  This ‘continuous trigger’ theory is based on the premise that the developing injury 
or damage represents a continuous series of new injuries, and every insurance policy from the first 
exposure to manifestation of the damage is triggered.  As ‘injury-in-fact’ does not apply to sexual 
misconduct, this might be more accurately described as a ‘double trigger’ theory in the context of 
assault, abuse and harassment cases.  In any event, no court in the United States has yet to apply 
this theory to such cases. 

4. Coverage Under Medical E&O Policies 

  There is a very significant body of American case law concerning coverage for sexual 
misconduct under medical E&O policies.  Setting aside ‘intentional acts’, of the type discussed 
above, as well as other exclusion clauses, the main issue in these cases is whether the claim falls 
within the grant of coverage for “damages because of injury arising out of the rendering or failure 
to render professional services”. 

  The rule is that sexual assault or abuse by medical professionals is not covered.  
However, there are at least a couple of exceptions, which apply most commonly to psychiatrists. 

a. The Rule:  Sexual Acts Are Not “Professional Services” 

  There are a startling number of sexual assault cases, in the United States, involving 
doctors and dentists.  Many involve the administering of anaesthetics. 

  In Hirst v. St. Paul Fire & Marine Ins. Co.,162 the plaintiff first saw Dr. Donahue for 
treatment of a wrestling injury to his finger and thumb.  While he was in the office for treatment, 
the doctor drugged his patient with a tranquillizer and performed sexual acts upon him.  Although 
Dr. Donahue’s behaviour was subject to disciplinary action, the court held it did not constitute the 
provision of “professional services”.  The court therefore held that there was no coverage and the 
insurer had no duty to indemnify Dr. Donahue.  However, the court did hold that the claimant’s 
allegations, which characterized the doctor’s behaviour as not meeting the professional standard of 
care, obligated the insurer to defend the action.  

  In Roe v. Federal Ins. Co.,163 the patient and her husband sued their dentist for 
sexually molesting and assaulting her over a period of several years during appointments in his 

161. Simmons, p. 30. 
162. 683 P. (2d) 440 (Idaho 1984). 
163. 587 N.E. (2d) 214 (Mass. 1992). 
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office.  As in Hirst, the dentist was disciplined and his license suspended.  The court held that the 
treatment sought and provided was not connected with the sexual conduct, other than that it took 
place at the dentist’s office.  Accordingly, the assaults were not “professional services”, and were 
not covered under the dentist’s E&O policy.164 

  Other examples of non-coverage cases include an EEG technician assaulting a 
patient,165 and a chiropractor having what he asserted was consensual intercourse during massage 
treatment of a patient.166 

b. The Main Exception:  ‘Inseparable’ From “Professional Services” Acts 

  The main exception to the rule is when the court finds that the alleged acts are 
‘inseparable’, from the medical treatment being provided.  This occurs most frequently in the 
course of psychiatric counselling. 

  One of the leading non-psychiatrist decisions is St. Paul Fire and Marine Ins. Co. v. 
Ashbury.167  In that case a doctor intentionally and improperly manipulated patients during their 
gynaecological examinations.  In concluding that his conduct was covered the court stated: 

[T]he question of insurance coverage does not turn on whether the conduct was negligent or 
intentional, or whether or not there was an assault and battery.  Regardless of the category in 
which the underlying complaints are placed, they clearly allege tortious conduct while treating 
the patients and seek damages resulting from the providing of professional services.  
Furthermore, the tortious conduct, if it occurred, took place in the course of and as an 
inseparable part of the providing of professional services by the insured. 

  With respect to psychiatrists, the problem is what is known as the “transference” 
phenomenon.  “Transference”, in the field of psychotherapy, is the process whereby the patient 
displaces onto the therapist feelings, attitudes and attributes which properly belong to a significant 
attachment figure of the past, usually a parent, and responds to the therapist accordingly.  In 
layman’s terms, the patient who discloses his or her most intimate feelings to a therapist, whose 
task is to listen, falls in love with the therapist.  Transference is common, and an expected part of 
the therapeutic process.  A therapist who mishandles the transference phenomenon, particularly 

164. Supra, at 216.  See also New Mexico Physicians Mutual Liability Co. v. Lamur, 860 P. (2d) 734 (N.N. 1993) (physician sexually assaulted a 
young boy during office visits for treatment of an injured thumb); St. Paul's Ins. Co. v. Cromeans, 771 F.Supp. 349 (N.D. Ala. 1991) (Alabama 
law) (physician engaged in inappropriate behaviour of a sexual nature with a minor female patients); Niedzielski v. St. Paul Fire & Marine 
Ins. Co., 589 A. (2d) 130 (N.H. 1991) (dentist sexually assaulted a young girl during a dental examination); Standard Fire & Ins. Co. v. 
Blakeselle, 771 P. (2d) 1172 (Wash. Ct. App. 1989) (while dental patient was in semi-conscious state after administration of nitrous oxide, 
the dentist sexually molested her); St. Paul Fire & Marine Ins. Co. v. Quintana, 419 N.W. (2d) 60 (Mich. Ct. App. 1988) (physician sexually 
assaulted patient during EEG examination); South Carolina Medical Malpractice Liability Ins. Joint Underwritings Association v. Ferrig, 354 
S.E. (2d) 378 (S.C. 1987) (oral surgeon took indecent liberties with two female patients during removal of wisdom teeth); Standlee v. St. 
Paul Fire & Marine Ins. Co., 693 P. (2d) 1101 (Idaho 1984) (physician sexually molested a young male patient in a hospital).  But see St. Paul 
Fire & Marine Co. v. Shernow, 610 A. (2d) 1281 (Conn. 1992) discussed later.  Note that a criminal acts exclusion may also apply to exclude 
coverage, as the court held in New Mexico Physicians v. Lamur, supra. 

165. St. Paul Fire & Marine Insurance Co. v. Quintana, 419 N.W. 2d 60 (Mich. App. 1988). 
166. Washington Insurance Guarantee Association v. Micks, 744 P. 2d 625 (Wash. App. 1987). 
167. 149 Ariz 565, 720 P. 2d 540 (1986). 
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one who becomes sexually involved with his or her patient, is generally held to have committed 
malpractice. 

  Perhaps the leading case on coverage in this context is St. Paul Fire & Marine 
Insurance Co. v. Love.168  Ronald Love provided psychological counselling for the plaintiff, relating to 
marital and childhood sex abuse problems.  As the therapy progressed, the patient became 
attracted to Love, which led to a sexual relationship between them.  Love testified that he 
considered the relationship to be unrelated to the provision of professional services.  When the 
patient and her husband sued Love, he tendered the claim to his professional liability insurer, which 
denied coverage.  After considering the role of transference in inducing sexual relationship, the 
Minnesota Supreme Court held that the sexual relationship was inseparable from the provision of 
professional services:169 

When, therefore, the transference phenomena pervade the therapeutic alliance, we believe the 
sexual conduct between the therapist and patient arising from the phenomena may be viewed as 
the consequence of the failure to provide proper treatment of the transference.  In other words, 
the patient’s claim results from the providing of improper professional services or the 
withholding of proper services. 

  Love is just one of many cases in which coverage has been found on facts such as 
these.170 

c. Another Exception:  Negligent Physical Injury 

  Another exception to the general rule is where the patient suffers physical injury.  
For example, in St. Paul Fire and Marine Ins. Co. v. Shernow,171 the patient developed permanent 
asthma and a partial loss of lung capacity as a result of an overdose of anaesthetic.  The patient 
sued her dentist for sexual assault, which took place while she was anaesthetized, and dental 
malpractice.  The Supreme Court of Connecticut held that there was coverage.  The Court found 
that, since the dentist was negligent in administering the aesthesia, he would have been liable for 
malpractice even if he had not assaulted his patient.172 

When the medically negligent procedure is so inextricably intertwined and inseparable from the 
intentional conduct that serves as the basis for the separate claim of sexual assault, we join with 

168. 459 N.W. 2d 698 (Minn. 1990). 
169. 459 N.W. 2d at 702. See also the Vigilant Insurance Company v. Employers Insurance Company of Wausau, 626 F. Supp. 262 (S.D.N.Y. 1986) 

(psychiatrist engaged in sexual relations with two female patients during "primal therapy" sessions that involved transference); L.L. V. 
Medical Protective Company, 362 N.W. 2d 174 (Wis. C.T. App. 1984) (psychiatrist engaged in sexual relations with his client during 
treatment sessions, which could not be viewed separately from transference); St. Paul Fire and Marine Insurance Company v. Mitchell, 296 
S.E. 2d 126 (Ga. Ct. Appeal 1982) (physician brought about result of sexual contact by wrongfully manipulating the doctor/patient 
relationship to transference); Vigilant Insurance Company v. Cambly, 319 N.W. 2d 382 (Mich. Ct. Appeal 1982) (psychiatrist engaged in 
sexual relations with patient under guise of sexual therapy); Sipkin v. Freeman, 436 S.W. 2d 753 (Mo. 1968) (psychiatrist exercised power 
over patient, including engaging in sexual relations, through improper use of the transference phenomenon).  

170. For example, St. Paul Fire & Marine Insurance Co. v. Mitchell, 296 S.E. 2d 126 (Ga. Ct. App. 1982); Vigilant Insurance Co. v. Kumbly, 319 
N.W. 2d 382 (Mich. Ct. App. 1982); and Vigilant Insurance Co. v. Employers Insurance Co. of Wausau, 626 F. Supp. 262 (S.D. N.Y. 1986). 

171. 222 Conn. 823, 610 A. 2d 1281 (1992). 
172. Supra, at p. 830. 
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those jurisdictions that conclude that professional liability policies must, in such instances, 
extend coverage. 

Although the act of overdosing the patient was intentional, the dentist’s conduct still constituted 
malpractice because the patient’s injuries were not intentional.173 

V. INSURANCE COVERAGE — DUTY TO DEFEND ISSUES 

  Many of the coverage cases considered above involved the duty to defend, as well 
as or in addition to the obligation to indemnify.  However, there are a couple of issues specifically 
related to the duty to defend, which should be commented upon.  The Sansalone and Scalera cases 
are the twin sources of most of these observations.   

  First, where there are coverage issues, and a defence is ordered, the insurer will be 
required to fund the defence, but it is the insured who will have the right to appoint counsel.174  
Indeed, this was conceded by the insurer’s counsel, in Sansalone.175 

  Second, even where some of the claims fall outside of coverage, but other do not, 
the insurer will be required to fund the entire defence.176  This is so, among other matters, because 
depending upon a finding of intentional harm, all of the alleged conduct may be covered.177 

VI. CONCLUSION 

  The law with respect to sexual misconduct claims is evolving, and this process is only 
just beginning in Canada.  However, differences from the American caselaw, some more favourable 
to insureds, and others to insurers, can already be discerned. 

  Regarding perpetrators of sexual assault, abuse or harassment, liability may be 
found on the basis of negligence or breach of fiduciary duty.  Damages are significant, and growing, 
particularly with the removal of any cap on non-pecuniary awards, and the regularity of awards for 
punitive, exemplary or aggravated damages. 

  Notwithstanding ultimate findings of intent to cause harm, insurers may be ordered 
to defend perpetrators.  Until the appellate rulings in Sansalone and Scalera, it could have been said 
that this was virtually a certainty where the victim is an adult, or even a teenager.  Certainly in 
adult-child assault or abuse situations insurers can be confident in denying coverage.  Harassment 
or even assault cases involving adult or teenaged victims, and even child perpetrators, could still 
attract a duty to defend, depending upon the precise nature of the alleged conduct and, 

173. Supra, at p. 832. 
174. Continental v. Dia Met Minerals Ltd., (1994) 5 B.C.L.R. (3d) 222 (S.C.). 
175. At para. 45. 
176. Sansalone v. Wawanesa Mutual Insurance Co., [1997] B.C.J. No. 466 (Supplementary Reasons). 
177. Ibid. para. 9. 
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particularly, the intent (or lack of same) to cause harm.  Much will obviously turn on what the 
Supreme Court says or does over the next year or so. 

  Moreover, alleged perpetrators who are entitled to a defence will, specifically, be 
entitled to appoint and instruct counsel defending claims against them. 

  As for employers, spouses or other ‘innocent insureds’ the law is less well-settled.  
In addition to direct negligence, there are both trial and appellate authorities in Canada supporting 
vicarious liability for, among other matters, sexual abuse of children.  Most troubling for insurers 
will be the coverage implications.   

  Unlike perpetrators, United States courts have only infrequently been prepared to 
apply any ‘inferred intent’ of perpetrators to their employers or family members, so as to engage 
the ‘intentional acts’ exclusion.  Vicarious liability therefrom creates serious coverage problems for 
insurers as well.  As a result, liability insurers and their counsel will have to be as creative as 
plaintiffs and theirs, when invoking policy wordings.   

Neo J. Tuytel  
Senior Partner* 

SEXUAL MISCONDUCT CLAIMS: 
A Primer for Insurers on Liability and Coverage 
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